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CHARTER

FOR THE

CITY OF GARDNER

MASSACHUSETTS
As Amended to November 8, 1989

(Acts 1921, Chap. 119, with Amendments thereto)
AN ACT TO INCORPORATE THE CITY OF GARDNER
Be it enacted, etc., as Jollows:

SECTION 1. The inhabitants of the town of Gardner shall continuc (o be a body corporaie
and politic under the name of the City of Gardner, and as such shall have, exercise and cnjoy

SECTION 2. Upon the acceplance of this act, the selectmen of the town then in office shall
forthwith divide the territory of the town into five wards, so that the wards will contain, as

The selectmen, for the purpose of the first preliminary clection and the first regular city
election, after the acceptance of this act, shall provide suitable polling places and give notice

and perform the dutics of the board of aldermen in cities under the General Laws, the
provisions of which, so far ag may be applicable, shall apply to said clections; and the town

SECTION 3. The selectmen shall notify the persons elected at the said first regular city
clection and shal! provide and appoint a place for the first meeting of the mayor and counci]
on the first Monday in January, next cnsuing; and shall, by written notice, left at their
respective places of residence at least twenty-four hours prior to such mecting, notify the

into cffect the provisions of this act, which shall thereupon have full force and effect, The

selectmen shall, in like manncr, appoint a place and time for the first mecting of the schooi
committee, and shall notify the members thereof,
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SECTION 4. There shall be a mayor, elected by and from the qualified voters of the city,
who shall be the chief executive officer of the city. He shall hold office for the term of two
years from the first Monday in January following his election and until his successor is
clected and qualified.

SECTION 5. The Legislative powers of the city shall be vested in a city council. The city
council shall be composed of not less than eleven members, of whom one shall be elected
from each ward by and from the qualified voters of that ward, and the remaining members
shall be clected at large by and from the qualified voters of the city. One of its members shall
be elected annually by the council as its president. (At the first regular city clection after
acceptance of this act the councilors elected from cach ward shall serve for onc year and
those elected at large for two years, from the first Monday in January following their election
and until their successors are clected and qualificd. (Deleted by Ch. 332 of the Acts of 1936).
At cach regular city clection thereafier, their respective successors shail be clected to serve
for two years. If the number of wards shall be increased, as provided in scction two, the
number of councilors shall also be increascd, so that the number of councilors clected at large
shall always exceced by one the number clected by wards.

SECTION 6. All heads of departments and members of municipal boards, except the school
commitiee, the city clerk, city treasurer, city auditor and city collector of taxes, officers
whose clection is provided for by this act and officials appoinied by the governor, shall be
appointed by the mayor, subject to confirmation by the city council; but the city solicitor
shall be appointed by the mayor, without confirmation by the city council.

SECTION 7. In making his appointments the mayor shail sign and file with the city clerk a
certificate in the following form:

CERTIFICATE OF APPOINTMENT

I appoint (name of appointee) to the position of (name of office), and | certify that in my
opinion he is a recognized expert in the work which will devolve upon him, and that 1 make
the appointment solely in the interest of the city.

Mayor.

Or the following form, as the case may be:

I appoint (name of appointee) to the position of (name of office), and 1 certify that in my
opinion he is a person specially fitted by education, training or experience to perform the
dutics of said office, and that I make the appointment solely in the interest of the city.

Mayor.
SECTION 8. The mayor may, with the approval of a majority of the members of the city
council, remove any head of a department or member of a board before the cxpiration of his
term of office, except members of the school committee, officers clected by the city council,
officers whosc clection is provided for by this act, and official appointed by the governor.
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The person removed shall receive a copy of the reasons for his removal in writing; and he
may conlest the same at a hearing to be given by the city council, at which he shali have the
right to be represented by counsel.

SECTION 9. The city clerk, city treasurer, city auditor and city collector of taxes shall be
elected by the city council for terms of three years and may be removed at any time by a two-
thirds vote of the city council,

SECTION 10. Until superseded under the provisions of this act or by action of the city
council, the organization of the executive and administrative departments, and the powcrs
and duties of the officers and employees of said town, shall remain as constituted at the time
when this act takes full effect as provided in section three, but the city council may from time
to time by ordinance, subject to the provisions of this act and in accordance with general
laws, reorganize, consolidate or abolish departments, in whole or in part; may transfer the
duties, powers and appropriations of one department to another, in whole or in part; may
establish new departments; and may increase, reduce, establish or abolish salaries of heads of
departments or members of boards. Nothing in this scction shall authorize any action in
conflict with the civil service laws and the rules and regulations made there under.

SECTION 11. The mayor shall receive for this services such salary as the city council by
ordinance shall determine and he shall reccive no other compensation from the city. His
salary shall not be increased or diminished during the term for which he is clected.

The council may, by a two thirds vote of all its members, taken by a call of the yeas and nays,
establish a salary for its members. Such salary may be reduced but no increase therein shall
be made to take effect during the ycar in which the increase is voled. (As amended by
Chapter 184 of the Acts of 1939 and Compilation of City Ordinance No. 40.)

SECTION 12. On the fourth Tuesday preceding every regular and special city election at
which any officer mentioned in this act is to be elected, there shall be held a preliminary
election for the purpose of nominaling candidates for such offices as. under the provisions of
this act, are to be filled at such election. Volers qualified to vole at a regular cily election
shall be qualified to vote at a preliminary election. No special election for mayor or any
officer shall be held after the expiration of forty days from the calling of the preliminary
clection. (See also G.L. Chap. 54 sec. 103A as amended).

SECTION 13. Any person who is qualified to vote for a candidate for any office mentioned
in this act, and who is a candidate for nomination for that office, may have his name as such
candidate printed on the official ballot to be used at a preliminary clection; provided that, at
least twenty-cight (G.L. Chap. 53 scc. 10 as amended) days prior to the preliminary clection,
he shall file with the city clerk a staternent in writing of his candidacy, and with it the petition
of at least fifty voters of the city, qualificd to vote for a candidate for the said office. Said
Statement and petition shall be in substantially the following form:

STATEMENT OF CANDIDATE

I GO ), on oath declare that I reside at (number if any) on (name of street) in the city
of Gardner; that 1 am a voter thercin, qualified to vote for a candidate for the hercinafier
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mentioned office; that I am a candidate for nomination for the office of (state the office) for
(state the term) 1o be voted for al the preliminary election for nominations to be held on
Tuesday, the ........ dayof ............. Nineteen hundred and .......... . and T request that
my name be printed as such candidate on the official ballots to be used at said preliminary
election.

(Signed)

Commonwealth of Massachusetts Worcester, SS
Subscribed and swomn to this day of , nineteen hundred and , before me,
(Signed)
Justice of the Peace or (Notary Public)
My Commission Expires

PETITION ACCOMPANYING STATEMENT OF CANDIDATE

Whereas (name of candidate) is a candidate for nomination for the office of (state the office)
for (state the term), we the undersigned, voters of the city of Gardner, duly qualified to vote
for a candidate for said office, do hereby request that the name of said (name of candidate) as
a candidate for nomination for said office be printed on the official ballots to be used at the
preliminary election 10 be held on the Tuesday of , nineteen hundred and . We further state
that we believe him to be of good moral character and qualified to perform the dutics of the
office.

No acceptance by a candidate for nomination named in the said petition shall be necessary
for its validity or for its filing, and the petition need not be sworn to. The petilion may be on
one or more papers.

SECTION 14, On the first day, not being Sunday or a legal holiday following the cxpiration
of time for filing above-described statements and petitions, the city clerk shall post in a
conspicuous place in the city hall the names and residences of the candidates for nomination
who have duly filed the above-mentioned statements and petitions, as they are (o appear on
the official ballots to be used at the preliminary election, excepl as to the order of the names,
and shall cause the ballots to be printed, and the ballots so prepared shall be the official
ballots and the only ballots uscd at the preliminary election. They shall be headed as follows:

OFFICIAL PRELIMINARY BALLOT

Candidates for nomination for (he offices of ( ) in the City of Gardner. At a preliminary
clection to be held on the day of in the ycar nineteen hundred and - (The heading shall be
varied in accordance with the office for which nominations are to be made).

SECTION 15. The name of cach persons, and of none other, who has filed a statement and
accompanying petition as aforcsaid with his residence and the title and term of the office for
which he is a candidate for nomination, shall be printed on said ballots under the designation
of office in the order in which they may be drawn by the city clerk, whose duty it shall be to
make such drawing and to give cach candidate an Opportunity to be present in person or by
onc representative. Blank space shall be left at the end of cach list of candidates for
nomination for the different offices equal to the number to be nominated therefore, in which
the voter may insert the name of any person not printed on the bailot for whom he desires to
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vote for nomination for such office. There shall be printed on said ballots such directions as
will aid the voler, as to wit: “vote for one”, “vote for not more than two”, and the like. (G.L.
Chap 54, sec. 42 as amended).

To the name of a candidate for a city office who is an clected incumbent thereof there shall
be added in the same space the words “candidate for re-election” (see G.L. Chap 54, sec. 41
as amended),

SECTION 16. No ballot used at any preliminary, special or regular city clection shall have
printed thereon any party or other political designation or mark, and there shall not be
appended to the name of any candidate any such party or other political designation or mark,
or anything showing how he was nominated, or indicating his views or opinions. (Sce also
G.L. Chap. 53, sec. 34 as amended),

SECTION 17. The clection officers shall, immediately upon the closing of the polls at the
preliminary clections, count the ballots and ascertain the number of votes cast in the voting
places where they officiate for cach person for nomination for each office, and shall forthwith
make return thereof to the city clerk upon blanks to be furnished as in regular city clections.

SECTION 18. On the first day, not being Sunday or a legal holiday, following the
preliminary election, the city clerk shall canvass the returns received from the election
officers, and shall forthwith determine the result of the canvass and publish the same in one
Or more newspapers published in the city, and shall post the same in a conspicuous place in
city hall.

SECTION 19. The two person receiving at a preliminary election the highest and sccond
highest number of votcs respectively, for any office |, shall be the candidates and the only
candidates for that officc whose names shall be printed on the official ballots to be used at the
succeeding regular or special city election. If two or more persons are to be elected to the
same office at such regular or special city election, the several persons, (o a number equal to
twice the number so (o be elected to such office, receiving the highest number of votes for
nomination for that office, or all such persons if less than twice the number of those so to be
elected, shall be candidates, and excepl as otherwise provided herein the only candidates, for
that office whose names shall be printed on the official ballots to be used at such regular or
special city election.

The names shall be printed on the ballots under the designation of the respective offices for
which they are candidates in the order in which they may be drawn by the city clerk, as

SECTION 20. If at the eXxpiration of the time for filing statements of candidates to be voted
for at any preliminary clection not more than twice as many such statements have been filed
with the city clerk for the office of mayor, councilor at large, or school commitice as there
arc candidates to be clected to said offices respectively, the candidates whose statements have
thus been filed shall be deemed to have been nominated to said offices respectively, and their
names shall be used as such regular or special city clection, and the city clerk shall not pring
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said names upon the ballot to be used at said primary election, and no other nomination to
said offices shall be made. And if in any ward, at the expiration of the time for filing
slatements of candidates to be voted for at any preliminary election, not more than (wice as
many such statements have been filed with the city clerk for the office of councilor from such
ward as are to be clected, the candidates whose statements have thus been filed shall be
deemed to have been nominated, and their names shall be printed on the official ballot to be
used at such regular or special city election, and the city clerk shall not print said names upon
the ballot to be used at said preliminary election, and no other nominations to said offices
shail be made. And if it shall appear that no names are to be printed upon the official ballot to
be used at any preliminary clection, in any ward or wards of the city, no preliminary clection
shall be held in such ward or wards,

SECTION 21. No acceptance of nomination made at a preliminary election shali be
necessary for its validity.

SECTION 22. Beginning with the year ninctecn hundred and thirty-seven, municipal
clections in the city of Gardner for the choice of mayor, councilors and members of the
school committee shall be held biennially on the Tuesday next foliowing the first Monday in
November in each odd numbered year. (Scction 22 is given as amended by Chapter 332 Acts
of 1936 Section 1).

SECTION 23. On the first Monday in January the mayor-cleet and the councilors-clect shall
meet and be sworn to the faithful discharge of their duties. The oath may be administered by
the city clerk or by any justice of the peace, and a certificate that the oath has been taken shall
be entered on the journal of the city council. At any meeting therealler the oath may be
administered, in the presence of the city council, to the mayor, or to any councilor absent
from the meeting on the first Monday in January,

SECTION 24. Except as provided in this section, the legislative powers of the city council
may be exercised as provided by ordinance or rule adopted by it.

1. Except as otherwise provided in this act, every member of the council shail have the right
lo vote on any question coming before it. A majority of the council shall constitute a quorum,
and the affirmative vote of a majority of all the members of the council shall be necessary to
adopt any motion, resolution or ordinance.

2. The city council shall, from time to time, establish rules for its proceedings. Regular and
special meetings of the council shall be held at a time and place fixed by ordinance. All
legislative sessions shall be open to the public, and every matter coming before the council
for action shall be put to vote, the result of which shall be duly recorded. A full and accurate
Journal of the proceedings of the council shail be kept, and shall be open to the inspection of
any registered voter of the city.

3. The city clerk shall have such powers and perform such dutics as the council may from
time to time prescribe, in addition to such dutics as may be prescribed by law. He shall keep
the records of the meetings of the council,

SECTION 25. The city council may at any time request from the mayor specific information
upon any municipal matter within its Jurisdiction, and may request his prescnce to answer
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wrillen questions relating thereto at a meeting 1o be held not earlier than one week after the
date of the receipt by the mayor of said questions. The mayor shall personally, or through a
head of a department or a member of a board, attend such meeling and publicly answer all
such questions. The person so attending shall not be obliged to answer questions relating to
any other matter. The mayor at any time may attend and address the city council in person, or
through the head of a department or a member of a board, upon any subject. The council, or
any committee thereof duly authorized by the council so to do, may investigate the financial
transactions of any office or department of the city government, and the official acts and
conduct of any official, and, by similar investigations, may sccure information upon any
matter.

SECTION 26. No ordinance shall be passed finally on the date on which it is introduced,
except in cases of special cmergency involving the health or safety of the people or their

property.

No ordinance shall be regarded as an cmergency measure unless the emergency is defined
and declared in a preamble thereto scparately voted on and receiving the affirmative vote of
two thirds of the members of the city council,

No ordinance making a grant, rencwal or cxtension, whatever its kind or nature, of any
franchise or special privilege shall be passed as an cmergency mceasure, and cexcept as
provided in sections seventy and scventy-one of chapter one hundred and sixty-four of the
General Laws and in chapter one hundred and sixty-six thercof, no such grant, renewal or
extension shall be made otherwise then by ordinance.

SECTION 27. No ordinance, or part thercof, shall be amended or annulled cxecept by an
ordinance adopted in accordance with the provisions of this act.

SECTION 28. Any ordinance, order or resolution may be passed through all its stages of
legislation at one session, provided that no member of the council objects thereto; but if any
member of the council objects, further action on the measure shall, unless it is an emergency
measure as defined in seclion lwenty-six, be postponed for that meeting.

SECTION 29. Every proposed ordinance, except emergency mcasures, as hereinbefore
defined, shall at least ten days before its final passage, be published in full in at lcast one
newspaper of the city, and in any additional manner that may be provided by ordinance.

After final passage, it shall, in the same manner as before, again be published once, as
amended and completed, except in the case of an emergency ordinance which may be passed
as hercinbefore provided and which shall take effect on its passage, and shall so be published
at the earliest practicable moment. (Section 29 is given as amended by Chapter 65 of the Acts
of 1935.)

SECTION 30. Every order, ordinance, resolution and vote relative to the affairs of the city,
adopted or passed by the city council, shall be presented to the mayor for his approval. If he
approves it he shall sign it; if he disapproves it he shall retumn it, with his objcctions in
writing, to the city council, which shali cnter his objections at large on its records, and again
consider it. If the city council, notwithstanding such disapproval of the mayor, shall again
pass such order, ordinance, resolution or vote by a two thirds vote of all the members of the
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city council, it shall then be in force, but such vote shall not be taken for seven days afler its
return o the city council. Every such order, ordinance, resolution or vote shall be in force if it
is not returned by the mayor within ten days after it was presented to hint. This section shall
not apply to budgets submitted under section thirty-two of chapter forty-four of the General

Laws or to appropriations by the city council under section thirty-three of said chapter.

SECTION 31. The civil service laws shall not apply to the appointment of the mayor’s
secrelaries nor of stenographers, clerks, telephone operators and messengers connected with
his office, and the mayor may remove such appointecs without a hearing and without making
a statement of the causc for their removal,

SECTION 32. If a vacancy occurs in the office of mayor before the last six months of the
term of office, the city council shall order an election to fill the same for the uncxpired term;
and if such vacancy occurs in the office of the mayor in the last six months of said term, the
president of the city council shall succeed thereto for the unexpired term,

If a vacancy occurs in the position of councilor at large, the city council shall appoint the
person who received the seventh highest vote total for the position of councilor at large
during the most recent municipal clection to fill the vacancy for the unexpired term, if the
person is willing 1o serve, then to the cighth and so on until a person is appointed.

If a vacancy occurs in the position of ward councilor, the city council shall appoint the person
from the same ward who received the next highest votc total in the most recent municipal
election to fill the vacancy for the unexpired term, except that if there was not another
candidale for the ward councilor position, then the city council, by a majority vote, may elect
a resident of the same ward (o fill the vacancy for the uncxpired term.

If the Mayor is abscnt or unable from any cause temporarily to perform his duties, or if his
office is vacant during the first eighteen months of his term, his duties shall be performed by
the president of the city council. The person upon whom such duties shall devolve shall be
called “acting mayor”, and he shall possess the powers of mayor only in mallers not
admitling of delay, but shali have no power to make permanent appointments.

Should an appointive officer of the city be temporarily unable for any cause to perform his
duties, the mayor or the city council, whichever has the power of original appointment, may
make a temporary appointment of some person to act until the official shall resume his duties.
(Section 32 is given as amended by Chap.590 Acts of 1975.)

SECTION 33. 1t shall be unlawful for the mayor or for a member of the city council or
school committee or for any officer or employce of the city, directly or indirectly, to make a
contract with the city, or to reccive any commission, discount, bonus, gift, contribution, or
reward from or any share in the profits of any person or corporation, making or performing
such a contract, unless the mayor, such member, officer or employee, immediately upon
learning of the existence of such contract, or that such a contract is proposed, shall notify in
writing the mayor, city council or school committce of the nature of his interest in such
contract, and shall abstain from doing any official act on behalf of the city in reference
thereto. In case of such interest on the part of an officer whose duty it is to sign the contract
on behalf of the city, the contract may be signed by any other officer of the city duly
authorized thereto by the mayor, or if the mayor has such interest, by the city clerk, provided,
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however, that when a contractor with the Cily is a corporation or a voluntary stock
association, the ownership of less than five per cent of the stock or shares actually issued
shall not be considered, as involving an interest in the contract within the meaning of this
section, and such ownership shall not affect the validity of the contract uniess the owner of
such stock or shares is also an officer or agent of the corporation or assaciation, or solicits or
takes part in the making of the contract.

A violation of this section shall render the contract in respect (o which such violation occurs
voidable at the option of the city. Any person violating the provisions of this scction shall be
punished by a finc of not more than one thousand dollars, or by imprisonment for not more
than one year, or by both such fine and imprisonment.

SECTION 34. No contract for construction work or for the purchase of apparatus, supplies or
material, whether the same shall be for repairs or original construction, the estimated cost of
which amounts to or exceeds four thousand dollars (see compilation of ordinances no. 52, sce
also G.L. Chap. 40, scc. 4G as amended), except in cases of special emergency involving the
health or safety of the people or their property, shall be awarded unless proposals for the
same shall have been invited by advertisements in at lcast one newspapcr published in the
city once a weck for at least two consccutive weeks, the last publication to be at Jeast one
week before the time specified for the opening of said proposals. Such advertisements shail
state the time and place where plans and specilications of the proposed work or supplies may
be had and the time and place for opening the proposals in answer to said advertisements, and
shall reserve to the city the right to reject any or all of such proposals. All such proposals
shall be opened in public. No bill or contract shall be split or divided for the purpose of
evading any provision of this act. (Section 34 is given as amended by Chapter 16 of the Acis
0l 1934), and again amended by Chapter 191 of the Acts of ] 960, scc.1),

SECTION 35. All contracts made by any depariment, board or commission in which the
amount involved is one thousand dollars or more shall be in writing, and no such contract
shall be deemed to have been made or executed until the approval of the mayor and of the
department or board making the contract is affixed thereto. Any contract made as aforesaid
may be required 10 be accompanied by a bond with sureties salisfactory to the board of
officials having the matter in charge, or by a deposit of money, certified check or other
security conditioned on the faithful performance thereof, and such bonds or other securities
shall be deposited with the city treasurer until the contract has in all respects been carried out:
and no such contract shall be altered except by a written agreement of the contractor, the
sureties on his bond, and the officer, department or board making the contract, with the
approval of the mayor affixed thereto. (Section 35 is given as amended by Chapter 191 of the
Acts of 1960, section 2)

SECTION 36. At the request of any department, the city council may, with the approval of
the mayor, acquire by purchase, or take by eminent domain under chapter seventy-nine of the
General Laws in the name of the city, for any municipal purpose, any land or interest therein
within the limits of the city not already appropriated to public usc. Whenever the price
proposed to be paid for land for any municipal purpose is more than twenty-five per cent
higher than its average asscssed valuation during the previous three years, said land shall not
be purchase, but shall be taken by eminent domain and paid for in the manncr provided for
the payment of damages for land taken under said chapter seventy-nine. The city council
shall estimate the damages, if any, sustained by persons in their property by such taking, and
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shall state the share of each separately. No land shall be taken until an appropriation by loan
or otherwise for the general purposes, for which land is needed shall have been made by the
city council by a two thirds vote of all its members and approved by the mayor: nor shail a
price be paid in excess of said estimated damages unless a larger sum is awarded by a court
of competent jurisdiction,

SECTION 37. The school committee shall consist of the mayor, who shall be chairman, and
six persons who shall be elected at large from the registered voters of the city. At the biennial

as provided in scction forty-onc of chapter seventy-onc of the General Laws, and may, under
the laws regulating the civil service, appoint, suspend or remove such subordinate officers or
assistants, including janitors of school buildings as it may deem necessary for the proper
discharge of its dutics and the conduct of its business; it shall definc their terms of service
and their duties, and shall fix their compensation, No member of the school committee,
except the mayor, shall during the term for which he is clected, hold any other office or
position the salary or compensation for which is payable out of the city treasury. The
committee shall organize annually on Tuesday following the first Monday in January, and
shall clect one of its members as vice-chairman, whose duty it shail be to preside at all
mcetings of the commitiee at which the mayor is not present.

SECTION 39. The school committee, in addition to the powers and duties pertaining by law
to school commitiees, shall have power to provide, when they are necessary, temporary

SECTION 40. No site for a school building shall be acquired by the city unless approval of
the site by the school committee is first obtained. No plans for the construction or alteration
of a school building shall be accepled and no work shall be begun on the construction or
alteration of a school building, unless the approval of the school committee and the mayor
therefore is first obtained; but such approval shall not be required for the making of ordinary
repairs.

SECTION 41. The school committee shall make ail reasonable rules and regulations for the
Mmanagement of the public schools of the city and for conducting the business of the
committee, provided that such rules arc not inconsistent with any laws of the commonwealth,

SECTION 42, All mectings of the school committee shall be open to the public, cxcept that
when requested by not less than four members of the committee, any particular mecting shall
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be private. The vote on any particular measure shall be by the call of yeas and nays, when it
is 50 requested by not less than two members of the commiittee.

SECTION 43. If a vacancy occurs in the school committee by failure to clect, or otherwise,
the city council and the remaining members of the school committee shall meet in joint
convention and elect a suitable person to fill the vacancy until the next regular city election.
The mayor, if present, shall preside at the convention.

SECTION 44, A petition meeting the requircments hercinafter specificd and requesting the
city council to pass an ordinance, resolution, order or vote, except an order granted under the
provisions of chapter on hundred and sixty-four and one hundred and sixty-six of the General
Laws or requesting the school committee to Pass a resolution, order or vote , all of thesc four
terms being hereinafter included in the term “measure”, therein set forth or designated, shall
be termed an initiative petition, and shall be acted upon as hereinafter provided.

SECTION 45. Signatures to initiative petitions need not be on all one paper. All such papers
pertaining to any one measure shall be fastened together, and shail be filed in the office of the
city clerk as one instrument, with the endorsement thereon of the names and addresses of
three persons designated as filing the same. With cach signalure to said petition shall be
stated the place of residence of the signer, giving the street and number, if any.

Within five days afier the filing of said petition the registrars of voters shall ascertain by what
number of registered voters the petition is signed, and what percentage that number is of the
total number of regisiered voters, and shall attach thereto their certificate showing the resull
of such examination.

The city clerk shall forthwith transmit the said certificate with the said petition to the city
council or (o the school commiitiee, accordingly as the petition is addressed, and at the same

SECTION 46. if an initiative petition be signed by registered voters equal in number, except
as otherwise provided in this act, 10 at least twenty per cent of the whole number of registered

percentage of registered voters, either —

1. Pass said measure without alteration, subject o the referendum vole provided by this act.
or

2. The city council shall call a speeial election to be held on a Tuesday fixed by it not less
than thirty nor more than forty-five days afier the date of the certificate hercinbefore
mentioned, and shall submit the proposed mcasure without alteration to a vote of the
registered voters of the city at that clection, provided, however that if any rcgular city
election is otherwise to occur within nincty days aficr the date of said certificate, the city
council may, at its discretion, omit calling the special election and submit the proposcd
measure to the voters at such other clection,
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SECTION 48. If within twenty days afler the final passage of any measure, other than a loan
order (however, see Chapter 202 of the Acts of 194] and G.L. Chapter 44, scction 8A with
respect to orders authorizing the issue of bonds, notes or certificates of indebtedness
withholding effectiveness for a period of twenty days from day of order and allowing
opportunity for initiative petition signed by a minimum of twelve per cent of the registered
voters of the City of Gardner), by the city council or by the school committee, a petition
signed by registered voters of the city, equal in number to at Icast twelve per cent of the total
number of registered voters, be presented to the city council or to the school committee, as
the casc may be, protesting against such measure or any part thereof taking effect, the same
shall thercupon and thereby be suspended from taking effect; and the city council or the
school committee, as the case may be, shall immediately reconsider such mcasure or part
thereof; and if such measure of part thereof be not entircly annulled, repealed or rescinded,
the city council shall submit the same, by the method herein provided, 10 a vote of the
qualified voters of the city, cither at the next regular city elcction, or at a special election
which may, in its discretion, be called for the purposc, and such measure or part thereof shall

The procedure in respect to the referendum petition shall be the same as that provided by
section forty-five of this act, cxcept that the words “measure or part thercofl protested
against” shall for this purpose be understood to replace the word “measure” in that section
wherever it may occur, and that the word “referendum” shall be understood (o replace the
word “initiative™ in that section. (Section 48 is given as amended by Chapter 65 of the Acts
of 1935).

SECTION 50. If two or more Proposed measures passed at the same clection contain
conflicting provisions, that one of said measures which received the largest number of
affirmative votes shall take effect and the other shall be void,

SECTION 51. The ballots used in voting upon such proposed measure shail state the nature
of the measure in terms sufficient to show the substance thercof, No measure shall go into
cffect unless it receives the affirmative votes of at least a third of the whole number of
registered voters,
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SECTION 52. All official bonds, recognizances, obligations, contracts and ail other
instruments entered into or executed by or Lo the town of Gardner before the organization of
the cily government under this act and all laxes, special assessments; fines, penalties,
forfeitures incurred or imposed, duc or owing to the town, shall be enforced and collected,
and all writs, prosccutions, actions and causes of action, except as herein otherwise provided,
shall continue without abatement and remain unaffected by this act; and no legal act done by
or in favor of the town shall be rendered invalid by the acceptance of this act.

All laws, by-laws, rules and regulations, general or special relating to the town of Gardner, in
force at the time when this act takes full cffect, shail until altered, amended or repealed,
continue in force in the city of Gardner, so far as the same are not inconsistent herewith.

SECTION 53. This act shall be submitted to the voters of the town of Gardner at the annual
town clection in March in the year nineteen hundred and twenty-two for their acceptance, At
such election the polls shall be open not less than cight hours; and the vote shall be taken by
ballot, in accordance with the provisions of the General Laws so far as the same shall be
applicable, and not inconsistent herewith, in answer to the following question which shall be
placed upon the official ballot used for the clection of town officers: “Shall an act passed by
the gencral court in the year ninectcen hundred and twenty-one, cntitled ‘An Act to
incorporate the City of Gardner’, be accepted?” If a majority of the voters present and voting
thereon vote to accept this act then the same shall take effect; but not otherwise, (Approved
March 15, 1921).

Chapter 119 of the Acts of 1921 accepted by the volers of Gardner March 6, 1922,
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City of Gardner - Executive Department
Mayor Michael J. Nicholson

¥t

September 27, 2022

Hon. Elizabeth J. Kazinskas, Council President
And City Councilors

Gardner City Hall, Rm 121

95 Pleasant St

Gardner, MA 01440

RE: Follow Up Regarding ftem #19781: An Act Relative to Establishing a Special Act Charter
Drafting Committee

Dear Madam President and Councilors,

At the City Council Meeting of September 7, 2022, the question was raised as to what potential
changes the Administration though could be looked into and updated in the existing charter.

[ will admit, I had avoided submitting my proposed thoughts on the matter, as [ believe that to be
the responsibility of the charter review committee themselves, and I did not want to disrespect or
disregard the process that is statutorily outlined in the General Laws for this process,

With that said, I do respect the opinion that the question should be whether there is merit in
creating a committee to review the Charter or not.

As such, [ have outlined the issues and updates that [ believe should be reviewed in the City
Charter as it exists today.

However, I feel the need to reiterate that the question currently before the City Council is
whether or not to create the committee to review the charter, and NOT on the items I have listed
below. The committee if created may, in the end, look at any, all, none, or other sections of the
Charter in their process, and the items listed below are just the items I believe merit
consideratjon.

Furthermore, the question was asked as to the number of members of the Committee. The initial
proposal only had the minimum number required for a committee as a way to begin the
conversation. I do believe that adding additional members appointed by the City Council or the
Council President would allow for a more thorough, vetted, and collaborative process. However,
I would caution that a committee too large in size may also hinder the work and quality of the
final product.

Respectfully Submitted

Michael J. Nic%

Mayor, City of Gardner




City Charter Review Proposals by Administration, 9/27/2022

PROPOSED AMENDMENTS FOR
CONSIDERATION BY CHARTER REVIEW
COMMITTEE

In the event that the Special Act Charter Drafting Committee is created by vote of the City
Council, the Administration plans to submit the following suggestions to the Committee for their
review,

Additions are coded in green

Deletions are coded in red in strike-print

Proposed Amendment 1:

Current Section:

SECTION 4. There shall be a mayor, elected by and from the qualified voters of the city, who shall
be the chief executive officer of the city. He shall hold office for the term of two years from the first
Monday in January following his election and until his successor is elected and qualified.

Proposed Amendment:

SECTION 4. There shall be a mayor, elected by and from the qualified voters of the city, who shall
be the chief executive officer of the city. He shall hold office for the term of two years from the first
Monday in January following his election and until his successor is elected and qualified. I the event
that first Monday falls on a legal holiday. the term shall begin on the following day. and shall
continue until a successor has been qualified.

Reasoning;

The current Charter requires that the current terms of office for all City elected officials begin on the
first Monday in January regardless of whether the first Monday in January is New Years Day or not.
This has lead to times where City Hall has had to been open on New Years Day so that the oath of
office could be administered by the City Clerk, and leaves times when some elected officials have
had to take their oaths of office at different times due to family commitments on the holiday,

This would fix that by moving the date to the day after the holiday, similar to other portions of the
Charter, such as the schedule of meetings for the City Council.

This proposed change was originally included in the proposal submitted by the 2015 Charter Review
Committee.

Proposed Amendment 2:

Current Section:
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City Charter Review Proposals by Administration, 9/27/2022

SECTION 5. The Legislative powers of the city shall be vested in a city council. The city council
shall be composed of not less than eleven members, of whom one shall be elected from each ward by
and from the qualified voters of that ward, and the remaining members shall be elected at large by
and from the qualified voters of the city. One of its members shall be elected annually by the council
as its president. (At the first regular city election after acceptance of this act the councilors elected
from each ward shall serve for one year and those elected at large for two years, from the first
Monday in January following their election and until their successors are elected and qualified.
(Deleted by Ch. 332 of the Acts of 1936). At each regular city election thereafter, their respective
successors shall be elected to serve for two years. If the number of wards shall be increased, as
provided in section two, the number of councilors shall aiso be increased, so that the number of
councilors elected at large shall always exceed by one the number elected by wards.

Proposed Changes:

SECTION 5. THE CITY COUNCIL,

A) The Legislative powers of the city shall be vested in a city council.

B) The city council shall be composed of not less than eleven members, of whom one shall be
elected from each ward by and from the qualified voters of that ward, and the remaining
members shall be elected at large by and from the qualified voters of the city.

C) One of its members shall be elected anftaly by the council as its president.
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E) Ateach regular city election thereaflertheirrespective-suceessers city councilors shall be
elected to serve for two years. If the number of wards shall be increased, as provided in
section two, the number of councilors shall also be increased, so that the number of
councilors elected at large shall always exceed by one the number elected by wards.

Reasoning:

Formatting change for ease of access and understanding of information,

¢) This change would remove the term of office for the Council President from the City Charter,
but the Rules of the City Council would still apply to the President’s election. Whereas the
Charter is silent on electing a president after the year has started, in the event of a resignation as
president or loss of confidence by the Council, but the Rules of the City Council due address
those concerns, I believe the procedures for electing the president are more suited for the Rules
of the Council rather than the Charter.

D and E) Subsection D applies to the 1925 City election and this section was deleted from the
City Charter by Chapter 332 of the Acts of 1936 but never removed from the document. The
Amendment to subsection E is made to coincide with the removal of subsection D.

PROPOSED AMENDMENT 3:
S LU AMIRINDVIRINT 3:

Current Section:
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City Charter Review Proposals by Administration, 9/27/2022

SECTION 6. All heads of departments and members of municipal boards, except the school
committee, the city clerk, city treasurer, city auditor and city collector of taxes, officers whose
election is provided for by this act and officials appointed by the governor, shall be appointed by the
mayor, subject to confirmation by the city eouncil; but the city solicitor shall be appointed by the
mayor, without confirmation by the city council.

Proposed Amendment:

SECTION 6. APPOINTMENTS
a) All heads of departments and members of municipal boards, except the school committee, the
city clerk, city treasurer, city auditor and city collector of taxes, officers whose election is
provided for by this act and officials appointed by the governor, shall be appointed by the
mayor, subject to confirmation by the city council;
b) butthe-eity-selieitor All members of the Law Department shall be appointed by the mayor,
without confirmation by the city council.

Reasoning;
Formatting change for ease of access and understanding to information.
B) Places the Assistant City Solicitor position in the same appointment process as the City

Solicitor, in keeping with the current spirit of the Charter of the Law Department reporting
directly to the Mayor.

PROPOSED AMENDMENT 4:

Current Section:

SECTION 9. The city clerk, city treasurer, city auditor and city collector of taxes shall be elected by
the city council for terms of three years and may be removed at any time by a two- thirds vote of the
city council.

Proposed Amendment:

SECTION 9. The city clerk, city treasurer, city auditor and city collector of taxes shall be elected by
the city council for terms of three years and may be removed at any time by a two- thirds vote of the
city council. The person so removed shall 15 receive a copy of the reasons for removal and may, if
desired. to contest the same before 16 the city council and may be represented by counsel at the
hearing.

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

PROPOSED AMENDMENT 5:
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City Charter Review Proposals by Administration, 9/27/2022

Current Section:

SECTION 11. The mayor shall receive for this services such salary as the city council by ordinance
shall determine and he shall receive no other compensation from the city. His salary shall not be
increased or diminished during the term for which he is elected.

The council may, by a two thirds vote of all its members, taken by a call of the yeas and nays,
establish a salary for its members. Such salary may be reduced but no increase therein shall be made

to take effect during the year in which the increase is voted. (As amended by Chapter 184 of the
Acts of 1939 and Compilation of City Ordinance No. 40.)

Proposed Amendment:

SECTION 11. The mayor shall receive for this their services such salary as the city council by
ordinance passed by majority vote shall determine and he shall receive no other compensation from
the city. His salary shail not be increased or diminished during the term for which he is elected.

Reasoning:

The first proposal — “this services” to “their services” — appears to have been a typographical
error.

The vote threshold is a suggestion that follows what other cities have adopted.
Lastly, removing the statutory reference that was adopted in 1939

PROPOSED AMENDMENT 6:

Current Section:

SECTION 12. On the fourth Tuesday preceding every regular and special city election at which any
officer mentioned in this act is to be elected, there shall be heid a preliminary election for the purpose
of nominating candidates for such offices as, under the provisions of this act, are to be filled at such
election. Voters qualified to vote at a regular city election shall be qualified to vote at a preliminary
election. No special election for mayor or any officer shall be held after the expiration of forty days
from the calling of the preliminary election. (See also G.L. Chap. 54 sec. 103A as amended).

Proposed Amendment:

SECTION 12. On the fsusth scventh Tuesday preceding every regular and special city election at
which any officer mentioned in this act is to be elected, there shall be held a preliminary election for
the purpose of nominating candidates for such offices as, under the provisions of this act, are to be
filled at such election. Voters qualified to vote at a regular city election shall be qualified to vote at a
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City Charter Review Proposals by Administration, 9/27/2022

preliminary election. No special election for mayor or any officer shall be held after the expiration of
forty days from the calling of the preliminary election. Se-rt- ,

Reasoning;

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

' would also agree with this due to all of the statutory changes regarding elections that have been
adopted by the legislature in the last three years,

PROPOSED AMENDMENT 7:

Current Section:

SECTION 23. On the first Monday in January the mayor-elect and the councilors-elect shail meet
and be sworn to the faithful discharge of their duties. The oath may be administered by the city clerk
or by any justice of the peace, and a certificate that the oath has been taken shall be entered on the
Jjournal of the city council. At any meeting thereafier the oath may be administered, in the presence of
the city council, to the mayor, or to any councilor absent from the meeting on the first Monday in
January.

Proposed Amendment:

SECTION 23: On the first Monday in January or on the following day whenever said first
Monday shall also be New Year’s Day, the mayor-elect and the councilors-elect shall meet and
be sworn to the faithful discharge of their duties. The oath may be administered by the city clerk
or by any justice of the peace, and a certificate that the oath has been taken shall be entered on
the journal of the city council. At any meeting no more than sixty (60) days thereafter the oath
may be administered, in the presence of the city council, to any councilor absent from the
meeting on the first Monday in January. The Council may, upon a two-thirds vote extend the
period of time in which a councilor-elect has to take the oath of office up to ninety (90)
additional days. If the mayor-elect fails to take the office as set forth herein, the office of Mayor
shall be filled pursuant to Section 32. If the mayor-elect continues in his or her failure to take the
oath of office for a period of six (6) months afier the first Monday in January, the office shall be
deemed vacant and thereafier filled in accordance with Section 32,

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

PROPOSED AMENDMENT 8:

Current Section:
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City Charter Review Proposals by Administration, 9/27/2022

SECTION 25. The city council may at any time request from the mayor specific information upon
any municipal matter within its Jurisdiction, and may request his presence to answer
written questions relating thereto at a meeting to be held not earlier than one week after the date of
the receipt by the mayor of said questions. The mayor shall personally, or through a head of a
department or a member of a board, attend such meeting and publicly answer all such questions.
The person so attending shall not be obliged to answer questions relating to any other matter. The
mayor at any time may attend and address the city council in person, or through the head of a
department or a member of a board, upon any subject. The council, or any committee thereof duly
authorized by the council so to do, may investigate the financial transactions of any office or
department of the city government, and the official acts and conduct of any official, and, by similar
investigations, may secure information upon any matter.

Proposed Amendment:

SECTION 25. The city council may. by majority vote. at any time request from the mayor specific
information upon any municipal matter within its jurisdiction, and may request his presence to
answer written questions relating thereto at a meeting to be held not earlier than one week after the
date of the receipt by the mayor of said questions. The mayor shall personally, or through a head of
a department or a member of a board, attend such meeting and publicly answer all such questions.
The person so attending shall not be obliged to answer questions relating to any other matter. The
mayor at any time may attend and address the city council in person, or through the head of a
department or a member of a board, upon any subject. The council, or any committee thereof duly
authorized by the council so to do, may investigate the financial transactions of any office or
department of the city government, and the official acts and conduct of any official, and, by similar
investigations, may secure information upon any matter.

Reasoning:

The proposed amendment seeks to clarify the procedure listed in Section 25 for the City Council
issuing a specific information request of the Executive.

PROPOSED AMENDMENT 9:

Current Section:

SECTION 26. No ordinance shall be passed finally on the date on which it is introduced, except in
cases of special emergency involving the health or safety of the people or their property,

No ordinance shail be regarded as an emergency measure unless the emergency is defined and
declared in a preambie thereto separately voted on and receiving the affirmative vote of two thirds
of the members of the city council.

No ordinance making a grant, renewal or extension, whatever its kind or nature, of any franchise or
special privilege shall be passed as an emergency measure, and except as provided in sections
seventy and seventy-one of chapter one hundred and sixty-four of the General Laws and in chapter
one hundred and sixty-six thereof, no such grant, renewal or extension shall be made otherwise then
by ordinance.
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Proposed Amendment:

SECTION 26. No ordinance shall be passed finally on the date on which it is introduced, except in
cases of special emergency ivelving-the-health-or sefety-oi-the-peepleortheir Propesty.

No ordinance shall be regarded as an emergency measure unless the emergency is defined and
declared in a preamble thereto separately voted on and receiving the affirmative vote of two thirds
of the members of the city council.

No ordinance making a grant, renewal or extension, whatever its kind or nature, of any franchise or
special privilege shall be passed as an emergency measure, and except as provided in sections
seventy and seventy-one of chapter one hundred and sixty-four of the General Laws and in chapter
one hundred and sixty-six thereof, no such grant, renewal or extension shali be made otherwise then
by ordinance.

Reasoning;

Allowing greater flexibility in what can be deemed an emergency, since the City Council must vote
to approve emergency designation by two-thirds vote anyway.

PROPOSED AMENDMENT 10:
RV AMIENDMENT 10:

Current Section:

SECTION 29. Every proposed ordinance, except €mergency measures, as hereinbefore defined,
shall at least ten days before its final passage, be published in full in at least one newspaper of the
city, and in any additional manner that may be provided by ordinance.

After final passage, it shall, in the same manner as before, again be published once, as amended and
completed, except in the case of an emergency ordinance which may be passed as hereinbefore
provided and which shall take effect on its passage, and shall so be published at the earljest
practicable moment. (Section 29 is given as amended by Chapter 65 of the Acts of 1935.)

Proposed Amendment:

SECTION 29. Every proposed ordinance, except tmergency measures, as hereinbefore defined,
shall at least ten days before its final passage, be published sl in summary in at least one
newspaper of the city, and in any additional manner that may be provided by ordinance.

After final passage, it shall, in the same manner as before, again be published once, as amended and
completed, in summary. except in the case of an emergency ordinance which may be passed as
hereinbefore provided and which shall take effect on its passage, and shali so be published at the

earliest practicable moment. ﬁ&ﬂm%@ﬁﬂmﬂﬁd&d—by—{%h&m%m%
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This amendment was originally suggested by the City Clerk’s Office during the 2016 City
Charter review as a means to save on publication costs for the publications of ordinances,
particularly those of longer length- like the annual compensation schedule ordinance.

PROPOSED AMENDMENT 11;
B U AMBNDMIENT 11:

Current Section:

SECTION 30. Every order, ordinance, resolution and vote relative to the affairs of the city,
adopted or passed by the city council, shall be presented to the mayor for his approval. If he
approves it he shall sign it; if he disapproves it he shall return it, with his objections in writing, to
the city council, which shall enter his objections at large on its records, and again consider it, If
the city council, notwithstanding such disapproval of the mayor, shall again pass such order,
ordinance, resolution or vote by a two thirds vote of all the members of the city council, it shall
then be in force, but such vote shall not be taken for seven days after its return to the city council.
Every such order, ordinance, resolution or vote shall be in force if it is not returned by the mayor
within ten days after it was presented to him. This section shall not apply to budgets submitted
under section thirty-two of chapter forty-four of the General Laws or to appropriations by the
city council under section thirty-three of said chapter.

Proposed Amendment:

SECTION 30. Every order, ordinance, resolution and vote relative to the affairs of the city,
adopted or passed by the city council, shall be presented to the mayor for his approval. If he
approves it he shall sign it; if he disapproves it he shall return it, with his objections in writing, to
the city council, which shall enter his objections at large on its records, and again consider it. The
mayor may also submit proposed amendments and revisions (o measures presented for signature
by the City Council. which the City Councit may consider to amend the measure and send it back
to the Mayor for signature. If the city council, notwithstanding such disapproval of the mayor,
shall again pass such order, ordinance, resolution or vote unamended as ori ginally presented by a
two thirds vote of all the members of the city council, it shall then be in force, but such vote shall
not be taken for seven days after its return to the city council. Every such order, ordinance,
resolution or vote shall be in force if it is not returned by the mayor within ten days after it was
presented to him. This section shall not apply to budgets submitted ; i

or to appropriations by the city council under-seetion

*hiﬂ-}‘-ihﬁe-e‘ilsﬁid-emp;ﬂ._Pursuanl lo the provisions of the General Layws,
Reasoning;

This is a change that some communities in the Commonwealth have begun to adopt following
the procedures of the Executive and Legislature at the Commonwealth level.

This gives all proposed measures that have been voted on by the City Council one final chance
for consideration and collaboration between the branches of government for compromise rather
than the current system of just adoption, “veto,” or “veto overrides” (disapproval and vote over
disapproval).
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By doing so, it allows for greater deliberation in order to truly get the best final result for the
City’s residents,

The final amendment removes the references to specific sections of the General Laws of the
Commonwealth, as those could change with any amendments adopted by the General Court.

PROPOSED AMENDMENT 12:
LU AMENDMENT 12:

Current Section:

SECTION 31. The civil service laws shall not apply to the appointment of the mayor’s secretaries
nor of stenographers, clerks, telephone operators and messengers connected with his office, and the
mayor may remove such appointees without a hearing and without making a statement of the cause
for their removal,

Proposed Amendment:

SECTION 31. The civil service laws shall not appiy to the appointment of any position within the
mayor’s office, and the mayor may remove such appointees without a hearing and without making a
statement of the cause for their removal.

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

PROPOSED AMENDMENT 13:
L AMUBNDMENT 13:

Current Section:

SECTION 32. if a vacancy occurs in the office of mayor before the last six months of the term of
office, the city council shall order an election to fill the same for the unexpired term; and if such

vacancy occurs in the office of the mayor in the last six months of said term, the president of the
city council shall succeed thereto for the unexpired term.

If a vacancy occurs in the position of councilor at large, the city council shall appoint the person
who received the seventh highest vote total for the position of councilor at large during the most
recent municipal election to fill the vacancy for the unexpired term, if the person is willing to serve,
then to the eighth and so on until a person is appointed.

If a vacancy occurs in the position of ward councilor, the city council shall appoint the person from
the same ward who received the next highest vote total in the most recent municipal election to fill
the vacancy for the unexpired term, except that if there was not another candidate for the ward
councilor position, then the city council, by a majority vote, may elect a resident of the same ward
to fill the vacancy for the unexpired term.
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If the Mayor is absent or unable from any cause temporarily to perform his duties, or if his office is
vacant during the first eighteen months of his term, his duties shall be performed by the president of
the city council. The person upon whom such duties shall devolve shall be called “acting mayor”,
and he shall possess the powers of mayor only in matters not admitting of delay, but shall have no
power to make permanent appointments.

Should an appointive officer of the city be temporarily unable for any cause to perform his duties,
the mayor or the city council, whichever has the power of original appointment, may make a
temporary appointment of some person to act untjl the official shali resume his duties. (Section 32
is given as amended by Chap.590 Acts of 1975.)

Proposed Amendment:

SECTION 32.If a vacancy occurs in the office of mayor before the last six twelve months of the
term of office, the city council shall order an election to fill the same for the unexpired term; and if
such vacancy occurs in the office of the mayor in the last six twelve months of said term, the
president of the city council shall succeed thereto for the unexpired term.

If a vacancy occurs in the position of councilor at large, the city council by a majority vote, shall

elect a resident of the City at large to fill the vacancy for the unexpired term. eppeintthe-persen-whe
: ; : fostl oo . o i

If a vacancy occurs in the position of ward councilor, the city council shall appoint-the-persen-from

i H#ioh; t th-by a majority vote, mey shall elect a resident of the same
ward to fill the vacancy for the unexpired term.

If the Mayor is absent or unable from any cause temporarily to perform his duties, or if his office is
vacant during the first eighteen (welve months of his term, his duties shall be performed by the
president of the city council. The person upon whom such duties shall devolve shall be called “acting
mayor”, and he shall possess the powers of mayor ef#j*—m-maﬁgprmi—ﬂdﬂm%eﬁdel&y, but shall
have no power to make permanent appointments or removal from city service unless the disability
or absence of the mayor shall extend beyond sixty (60) days nor shall an acting mayor approve or
disapprove of any measure adopted by the city council unless the time within which the mayor must
act would expire before the return of the mayor. In the event that the office of Mayor shail be
vacated due to resignation or death prior to the end of the term. the acting mayor shall be entitled
to the compensation as city council president in addition to ninety-percent (90%) the current
rate ol’ compensation of the mayor.,

Should an appointive officer of the city be temporarily unable for any cause to perform his duties,
the mayor or the city council, whichever has the power of original appointment, may make a
temporary appointment of some person to act until the official shall resume his duties, Seetion32

t-aivenasa :
Reasoning:
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Mayoral Special Election and A cting Mayor Timeline:

Elections are quite costly for the City and the requirements that have recently been put on
elections by recent changes to the General Laws have only expanded the requirements for
elections.

If someone holding the position of Mayor were to resign on January 1* in an odd numbered year,
the earliest a preliminary election could be calied would likely be in Mid-March, around the
same time that nomination papers would be issued by the City Clerk’s Office for the regular city
election that same year- and that’s with a January 1% resignation. The timeline only pushes closer
as the year progresses.

Under the current system, between preliminary elections and final elections, there could be four
(4) elections within the same calendar year for the same position, each with a cost of
approximately $15,000.

This proposed amendment allows the Acting Mayor to serve for the last year of the term to let
the final decision be made by the voters during the regularly scheduled biennial City election.
This would help keep elections consistent for the voters, as historical data in the City of Gardner
shows that more voters tur out in regularly scheduled elections than in special elections, and
help keep costs and excess procedures down for the City during these periods.

Powers of the Acting Mayor:

A lot has changed in how the City operates and functions since this section of the City Charter
was drafted a century ago.

The phrase “in matters not admitting of delay,” really constricts City operations that require
mayoral consent and approval when there is a period with an Acting Mayor. Whether the current
timeline changes or stays the same, only being able to conduct “matters not admitting of delay,”
can cause confusion as to what can and cannot be done and can hinder the City’s progress.

The proposed amendment gives the Acting Mayor the powers of Mayor except in specific cases
with procedures on how to proceed when those exceptions arise.

While most periods with an acting mayor are anomalies, the purpose of the City Charter is to
protect the City when anomalies arise and to ensure that the City has the resources and tools
necessary to care and serve the City’s residents.

Compensation of the A cting Mayor:

This mirrors, in spirit, the legislation that the City proposed to the Legislature as a home rule
petition when the City had an acting mayor in the spring of 2020.

Page 11 0f19
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Under the current system, the Council President is only entitled to the compensation they recejve
as Council President, even if they are serving in an Acting Mayor capacity. As such, it really

Procedure for Silling a vacancy in the City Council:

The current charter is silent on how to fill a vacancy in the position of City Councilor At-Large if
there is no 7" candidate.

The proposed amendments unifies the methods of filling vacancies that exist in the City Council
and School Committee.

Removal of Statutory Reference

Removing statutory reference and amendment note

PROPOSED AMENDMENT 14:
==L U AVILNDMENT 14:

Current Section:

SECTION 33. It shall be unlawful for the mayor or for a member of the city council or school
committee or for any officer or employee of the city, directly or indirectly, to make a contract with
the city, or to recejve any commission, discount, bonus, gift, contribution, or reward from or any
share in the profits of any person or corporation, making or performing such a contract, unless the

on behalf of the city in reference thereto. In case of such interest on the part of an officer whose duty
it is to sign the contract on behalf of the city, the contract may be signed by any other officer of the
city duly authorized thereto by the mayor, or if the mayor has such interest, by the city clerk,
provided,

however, that when a contractor with the city is a corporation or a voluntary stock association, the
ownership of less than five per cent of the stock or shares actually issued shall not be considered, as
involving an interest in the contract within the meaning of this section, and such ownership shall not
affect the validity of the contract unless the owner of such stock or shares is also an officer or agent
of the corporation or association, or solicits or takes part in the making of the contract.

A violation of this section shall render the contract in respect to which such violation occurs voidable
at the option of the city. Any person violating the provisions of this section shall be punished by a

Proposed Amendment:
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Deletion of Section in its entirety

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

This section currently conflicts with the General Laws procurement requirements.

PROPOSED AMENDMENT 15:
SR AMBNDVIENT 15:

Current Section:

Chap. 40, sec. 4G as amended), except in cases of special emergency involving the health or safety of
the people or their property, shall be awarded unless proposals for the same shall have been invited
by advertisements in at least one newspaper published in the city once a week for at least two
consecutive weeks, the last publication to be at least one week before the time specified for the
opening of said proposals. Such advertisements shall state the time and place where plans and
specifications of the proposed work or supplies may be had and the time and place for opening the
proposals in answer to said advertisements, and shail reserve to the city the right to reject any or all
of such proposals. All such proposals shall be opened in public. No bill or contract shall be split or
divided for the purpose of evading any provision of this act. (Section 34 is given as amended by
Chapter 16 of the Acts of 1934), and again amended by Chapter 191 of the Acts of 1960, sec.1).

Proposed Amendment:

Deletion of Section in its entirety

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

This section currently conflicts with the General Laws procurement requirements.

PROPOSED AMENDMENT 16:

Current Section:

SECTION 35. All contracts made by any department, board or commission in which the amount
involved is one thousand dollars or more shall be in writing, and no such contract shall be deemed
to have been made or executed until the approval of the mayor and of the department or board
making the contract is affixed thereto, Any contract made as aforesaid may be required to be
accompanied by a bond with sureties satisfactory to the board of officials having the matter in
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charge, or by a deposit of money, certified check or other security conditioned on the faithful
performance thereof, and such bonds or other securities shall be deposited with the city treasurer
until the contract has in ail respects been carried out; and no such contract shall be altered except by
a written agreement of the contractor, the sureties on his bond, and the officer, department or board
making the contract, with the approval of the mayor affixed thereto. (Section 35 is given as amended
by Chapter 191 of the Acts of 1960, section 2.)

Proposed Amendment:

Deletion of Section in jts entirety
Reasoning:
This section currently conflicts with the General Laws procurement requirements.

It also severely complicates procedures for City Departments as it requires a written contract
signed by the Mayor and a vendor for all contracts for an amount exceeding $1,000.

By means of example, under the current system, if the School Department wants to purchase
pencils for every student currently enrolled in our schools from WB Mason, and the biil comes to
$1,284 (based on current pricing on WB Mason’s website). A written contract would need to be
executed between WB Mason and the Mayor.

Chapter 30B of the General Laws currently governs all aspects covered by this section of the
City Charter and requires mayoral signature on a contact for al] purchases over $10,000.

PROPOSED AMENDMENT 17:

Current Section:

persons who shall be elected at large from the registered voters of the city. At the bienniai municipal
election to be held in the year nineteen hundred and ninety-one there shali be elected three persons to
serve for two years and three persons to serve for four years. At each biennial election thereafter

Proposed Amendment:
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SECTION 37. The school committee shall consist of the mayor, or their designee. who shall be
chairman, and six persons who shall be elected at large from the registered voters of the city. Ad-the

election thereafter there shali be elected three persons to serve for the term of four years. (Seetion-32
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Reasoning;

This allows and gives the Mayor the option to designate someone to serve as the Chair of the School
Committee,

Furthermore it removes all references to an election that has already passed and statutory references
which could change overtime by vote of the General Count.

PROPSOED AMENDMENT 18:
S o T AV NDMIEINT 18:

Current Section:

Proposed Amendment:

Deletion of Section in its entirety.

Reasoning:

This section blatantly conflicts the Commonwealth’s open meeting law,

PROPOSED AMENDMENT 19:
==L AMENDMIENT 19:

Current Section:

SECTION 43. Ifa vacancy occurs in the school committee by failure to elect, or otherwise, the city
council and the remaining members of the school committee shall meet in joint convention and efect
a suitable person to fill the vacancy until the next regular city election. The mayor, if present, shall
preside at the convention.

Proposed amendment: |

SECTION 43: On the first Monday in January the school committee members -elect shall appear
before the city council and be sworn to the faithful discharge of their dutjes, The oath may be
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person to fill the vacancy until the next regular city election. The mayor, if present, shall preside
at the convention.

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

PROPOSED AMENDMENT 20:
==L U AMBNDMENT 20:

Current Section:

SECTION 51. The ballots used in voting upon such proposed measure shall state the nature of the
measure in terms sufficient to show the substance thereof. No measure shall go into effect unless it
receives the affirmative votes of at least a third of the whole number of registered voters.

Proposed Amendment:

Deletion of section in its entirety

Reasoning:

This amendment was proposed in the amendment to the City Charter proposed by the City Council in
2016.

This section is currently in conflict with the General Laws of the Commonwealth.

SUGGESTED AREAS OF FURTHER REVIEW

[ believe the following sections should be reviewed to see whether they should remain in the
Charter, be deleted, or amended lo meet current operations, though their current placement in the
charter does not provide any substantial detriment to current operations even if the language is
outdated.

SUGGESTED AREA OF REVIEW 1:
= P AREA UFREVIEW 1

Sections 1 through three of the City Charter deal with how the Selectmen of the Town of
Gardner in 2022 shall call for elections and oversee the transition from a Town form of
government to a City form.
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SUGGESTED AREA OF REVIEW 2:
== o AhlA OF REVIEW 2:

Section 7 of the City Charter gives the specific language that must be used by the Mayor when
making appointments of individuals to City offices. While the language certainly works, |
believe that defining specific language that must be used on appointment certificates can
somewhat restrict the Office of Mayor in some cases or cause the mayor to appoint someone who
may not truly fit the required wording based on how you interpret the language.

I can firmly stand behind every appointment I have made during my tenures as Mayor in Gardner
for the past two years, and believe each one of them to have been the best for the jobs that they
were appointed to. However, the Charter should look to the position, not the person, and the
“what ifs” that may arise in the operations of the City’s government in order to ensure that the
City’s governing document can insulate the City from any issues that may arise when anomalies
occur,

SUGGESTED ARFA OF REVIEW 3:
s D AREA OF REVIEW 3:

Section 13 of the City Charter gives an example of what a nomination form should look like “in
substantial form.” [ personally believe that examples such as this do not belong in a document
like a Charter, since they one provide date references to the nineteen hundreds and as the
language of the charter states, could differ in some ways from what is printed,

The same can be said with the language provided by the City Charter regarding the “PETITION
ACCOMPANYING STATEMENT OF CANDIDATE”- which title in and of itself can be
though to be grammatically incorrect as currently printed in the Charter.

SUGGESTED AREA OF REVIEW 4:
= LU ANREA OF REVIEW 4:

Section 14 of the City Charter provides language for the official primary ballot, which for the
Same reasons listed in Suggested Area of Review 3, I believe should be discussed as to whether
or not that should remain in the charter. These types of documents are largely governed by
regulations issued by the Secretary of the Commonwealth’s office and would be covered without
Charterial reference.

SUGGESTED AREA OF REVIEW 5:

Section 22 of the City Charter relates to the municipal election of 1937 and states that ail
elections after that under the current system, except for the current way school committee
members are elected.

I believe this should be looked at to clean up the language and provide for the current system by
which the school committee is elected.

This section is also in conflict with Chapter 290 of the Acts of 1989 which staggered the terms
of those on the School Committee.
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SUGGESTED AREA OF REVIEW 6:

Section 24 of the City Charter can be interpreted, in some ways, to be in conflict with the
Conflict of Interest and Ethics laws of the Commonwealth,

Furthermore, it states that alj “motions, resolutions, and ordinances,” need a majority vote of all
members of the City Council. I believe jt may be worth discussing whether the majority vote
should be considered of all members of the City Council versus those present and voting, as is
allowed under certain circumstances of the General Laws,

SUGGESTED AREA OF REVIEW 7:

In the event the Committee issues formal recommendations for amending the City Charter,
Section 53 would have to be amended to provide for new language for the citizens on the bailot
for when the proposed amendments are voted on.

SUGGESTED AREA OF REVIEW 8:
== L ARRA OF REVIEW 8:

As stated in some of the previous items, I believe that any statutory references should be
removed from the document as those references could change at any time by vote of the General
Court and thus could cause confusing or conflicting language in the current charter.

SUGGESTED AREA OF REVIEW 9:
e LU AREA UF REVIEW 9:

All references to personnel in the charter are male, as was the way with legislative drafting in
1923, only 4 years after women received the right to vote through the 19" Amendment.

I would suggest that the Commitee review changing theses references throughout the document
to make the document more inclusive as several women have held elective and appointed office
in the City’s history since the Charter was first adopted.

SUGGESTED AREA OF REVIEW 10:

The following Session Laws were originally proposed by the 2015 Charter Review Committee to
be included in new Charter legislation to be repealed in order to bring the Charter and jts
amendments in line with current practice and current state {aw,

- Chapter 16 of the Acts of 1934
© Required that all City Contracis valued over $500 be advertised in a newspaper of
general circulation in the City
®* This is now in conflict and covered by MGL ¢.30B
- Chapter 65 of the Acts of 1935
o Required that all ordinances be advertised in a newspaper of general circulation in

the City
® Currently governed by the General Laws following the Municipal
Modemization Act of 2016
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© Also stated that baliot initiatives be placed on the ballot if twelve percent (12%)
of the voters in an election,
* This is governed by State Law and is in conflict with the language in the
Charter itself which requires 8% for a general election or 20% for a
special election. I believe the committee should determine how this
adopted statute relates to the language and how to proceed with that
matter,
- Chapter 111 of the Acts of 1947
o This set the Mayor’s salary at $4,000 per year and the City Council Salary at $500
® While this is no longer in practice, it was never repealed,
- Chapter 184 of the Acts of 1939
o This set the Mayor’s salary at $2,500 per year and the City Council Salary at $300
® While this is no longer in practice, it was never repealed.
- Chapter 191 of the Acts of 1960
© Confirmed that all purchases over $1,000 must be made through a contract in
writing
® Currently covered by MGL ¢.30B
- Chapter 34 of the Acts of 1975
o Set the School Committee temporarily to 2 year terms and required that the
membership of the school committee be one representative from each ward of the
City.
® Not current practice but never repealed
* In conflict with Chapter 290 of the Acts of 1989 which set the term for
school committee members to 4 year terms and all members as at large
candidates.
- Chapter 206 of the Acts of 1975 and Chapter 590 of the Acts of 1975
o Set the procedures to fil] vacancies in elected office
® Later adopted as regular language into the City Charter but never repealed
- Chapter 150 of the Acts of 2011
© A ward councilor who no longer resides in their respective ward following
constitutionally required redistricting after the federal census is allowed to finish
their term representing their former ward until the winners of the next election
take office.
* Ibelieve the committee should review adding this language into the
Charter itself rather than just through a session law that the General Court
adopted.
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VOTED: To pelition the General Court that legislation be adopted preciscly as follows.
The General Court may make clerical or editorial changes of form only to the bill, unless
the Mayor and City Council approve amendments to the bill before enactment by the
General Court. The Mayor and City Council are hercby authorized to approve
amendments which shall be within the scope of the general public objectives of this

petition.
AN ACT RELATIVE TO THE CHARTER OF THE CITY OF GARDNER.

Be it enacted by the Senate and House of Represematives in General Court assembled,
and by the authority of the same, as Jollows:

SECTION 1. Section 9 of the charter of the city of Gardner, which is on file in the
office of the archivist of the commonwealth, as provided in section 12 of chapter 43B of
the General Laws, as appearing in the 2008 Official Edition, is hereby amended by
inserting after the first sentence the following words;- The person so removed shall
receive a copy of the reasons for removal and may, if desired, to contest the same before

the city council and may be represented by counsel at the hearing,

SECTION 2. Said Charter is hereby further amended by striking from Section 12 the
words “fourth Tuesday” and inserting in place thereof the following words:- seventh
Tuesday.

SECTION 3. Said charter is hereby further amended by striking out scction 23 and
inserting in place thereof the following section:- On the first Monday in January or on the
following day whenever said first Monday shall also be New Year's Day, the mayor-elect
and the councilors-elect shall meet and be swom to the faithful discharge of their duties,
The oath may be administered by the city clerk or by any justice of the peace, and a
certificate that the oath has been taken shall be entered on the journal of the city council.
At any meeting no mere than sixty (60) days thereafter the oath may be administered, in
the presence of the city council, to any councilor absent from the meeting on the first

Monday in January. The Council may, upon a two thirds vote extend the period of time in
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which a councilor-clect has to take the oath of office up to ninety (90) additional days. If
the mayor-elect fails to take the office as set forth herein, the office of Mayor shall be
filled pursuant to Section 32. If the mayor-elect continues in his or her failure to take the
oath of office for a period of six (6) months afier the first Monday in January, the officc
shall be deemed vacant and thereafier filled in accordance with Section 32.

SECTION 4. Said charter is hereby further amended by striking out section 31 and
inserting in place thereof the following section:- The civil service laws shall not apply to
the appointment of any position within the mayor’s office, and the mayor may remove
such appointees without a hearing and without making a statement of the cause for their

removal,

SECTION 5. Said charter is hereby further amended by striking out section 32 and
inserting in place thereof the following section:- If a vacancy occurs in the office of
mayor by death or resignation, before the Jast six months of the term of office, the city
council shall order an election to fill the same for the unexpired term; and if such vacancy
occurs in the office of the mayor in the last six months of said term, the president of the
city council shall succeed thereto for the unexpired term.

If & vacancy occurs in the position of councilor at-large by death or resignation, the city
council shall appoint the person who received the seventh highest vote total for the
position of councilor at large during the most recent municipal election to fill the vacancy
for the unexpired term, if the person is willing to serve, then to the eighth and so on untila

person is appointed,

If a vacancy occurs in the position of ward councilor by death or resignation, the city
council shall appoint the person from the same ward who received the next highest vote
total in the most recent municipal election to fill the vacancy for the unexpired term,
except that if there was not another candidate for the ward councilor position, then the city
council, by a majority vote, may elect a resident of the same ward to fill the vacancy for

the unexpired term.
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If the Mayor is absent or unable from any cause temporarily o perform his duties, or if his
office is vacant during the first eighteen months of his term by death or resignation, his
dutics shall be performed by the president of the city council. The person upon whom such
dutics shall devolve shall be called "acting mayor", and he shall possess the powers of
mayor only in matters not admitting of delay, but shall have no power to make permanent
appointments.

Should an appointive officer of the city be temporarily unable for any cause to perform his
duties, the mayor or the city council, whichever has the power of original appointment,
may make a temporary appointment of some person to act until the official shall resume
his duties. (Section 32 is given as amended by Chap. 590 Acts of 1975.)

SECTION 6. Said charter is hereby further amended by striking out section 33 in its
entirety,

SECTION 7. Said charter js hereby further amended by striking out section 34 in its
entirety.

SECTION 8. Said charter is hereby further amended by striking out section 42 and
inserting in place thereof the following section:- The vote on any particular measure
before the schoal committee shall be by the call of yeas and nays, when it is so requested
by not less than two members of the committee,

SECTION 9. Said charter is hereby further amended by striking out section 43 and
inserting in place thereof the following section:- On the first Monday in January or on the
following day whenever said first Monday shall also be New Year’s Day, the school
commitiee members-elect shall meet and be swom to the faithful discharge of their
duties. The oath may be administered by the city clerk or by any justice of the peace. At
any meeting no more than sixty (60) days thereafter the oath may be administered, in the

presence of the city council and the school commitiee, to any school commitiee member-
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clect absent from the meeting on the first Monday in January. The schaol committee may,
upon a two thirds vote extend the period of time in which a schoo! commitiee member-
elect has to take the oath of office up to ninety (90) additional days. If a vacancy accurs
in the school committee by death, resignation, or by failure to elect, the city council shall
appoint the person who received the next highest vote total in the most recent municipal
election to fill the vacancy for the unexpired term, except that if there was not another
candidate for schoo! committee, then the city council and the remaining members of the
school committee shall meet in joint convention and elect a suitable person to fill the

vacancy for the unexpired term. The mayor, if present, shall preside at the convention.

SECTION 10. Said charter s hereby further amended by striking out section 46 and
inserting in place thereof the following section:- If an initiative petition be signed by
registered voters equal in number, except as otherwise provided in this act, to at least
fifieen per cent of the whole number of registered voters, the city council or the school
committee shall, within twenty days afier the date of the certificate of the registrars of
voters that the petition has been signed by the required percentage of registered voters,
either -

1. Pass said measure without alteration, subject to the referendum vote provided
by this act or

2. The city clerk shall call a special election to be held on a Tuesday fixed by
said clerk not less than thirty nor more than forty-five days after the date of
qualification, and shall submit the proposed measure without alteration to a vote
of the registered voters of the city at that election; provided, however, that if any
city election is otherwise to occur within ninety days after the date of
qualification, the city clerk may, at his discretion, omit calling the special election

and submit the proposed measure to the voters at such approaching election.

SECTION 11, Said charter is hereby further amended by striking out section 47 and

inserting in place thereof the following section:- If an initiative petition be signed by
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registered voters equal in number to at least eight per cent but less than fificen per cent of
the total number of registered voters, and said measure be not passed without alteration
within twenty days by the city council or the school committee, as provided in the
preceding section, then such proposed measure, without alteration, shall be submitted by

the city clerk to a vote of the registered voters of the city at the next regular city election.

SECTION 12, Said charter is hereby further amended by striking out section 51 in its

entirety,
SECTION 13. The following question shall be placed on the ballot to be used at the next
regular city election to be held in the city of Gardner: Shall an act entitled “An Act

Relative to the Charter of the City of Gardner” be accepted?

The city solicitor shall prepare the summary of the proposed charter amendments which
shall appear on the ballot along with the question provided in this section.

If a majority of votes cast in answer to the question is in the affirmative, the city shall be
taken to have accepted the charter of the city of Gardner, but not otherwise.

SECTION 14. This act shall take effect upon its passage,

Petitlon For An Act Relative To The Charter Of The City Of Gardner - Final PageSofs




2015 Charter
Committee
Recommendations




"$10Z 12quianoN ul uoidafe ae3s auy

12 30(|1eq 3y] uo Jeadde |m 31 ‘panoidde ]
uoniad ay3 J1 *uoniad au3 uo uode ey
uayy m aumesiba) ajels ay) ‘jeactdde
4oy JoAew ayy 03 uonpad ajns swoy e
Awqns pue ajesaqyap |m 1PUNOD A1 3yt
"UaJel Ul JoAew ay3 pue 12unod A3 By
UM P3JY 2 1M SuoepuIwwWoddl ay)
augewly

's1e3A aAY Asans ssoueuplo

S} AIpod pue sieah ua) AsoAs Japeys
531 M3IASL 0] padinbad aq pjnom Ay sy
MBIADY 3JURUIPIO pue Jo3iel)

‘suanad

SNojoALy Jsulebe spienbayes aq pjnom
243yl 's|eniyo pajodale ||e 1o ainpadosd
liedas e 2q pinom a2y ‘saunsesw

Jdope 03 9a131WWo) jooyds Jo {12unos

AP 3y |adwod 03 suoniad 21e1)1U| 0] pue
991IWWOD [00YdS 10 1PUNOD A3 ayp Aq
paidope sa.nseaw 3s19A9. 0) 512304 mo|je
03 WnpuaJasal e a3eniu) o] {s1230A mojje 03
uolsiacad e aq pinom alay) "JusWUIaA0E
A Jo suoispap 3y ul ajeddiyed Ajpanp
01 513]0A 10 SUOISIA0ID 2q pinom Jay )
Suolsinoid uoneddnied Ja30/

‘MOU 3ue A3yj se aeaA

PaJ3qunu-ppo yoea Ui JAQWIAON pue
4aquiidss ul ade|d axe3 pjnom SuoI3|g
Suoi23)3

33140

Wwo.j pasowal ag Ajpieipawu pinom
Auojay e 4o pajaauod Alreuy jepwjo payeje
Auy *spua aotuss Jjay) Jaye sead T mun
uonisod |edpiunw pajuiodde pajesuadwod
Aue pjoy ued sanIwwos [o0Y3s 10 1DUnod
AJ1D 343 40 JaquiBW Jawuoy oN uonisod
leddiunw payesuaduwod Jayjo Aue

PIOY 0} pamojje 3q jou pINom 23 IWWod
10043S 40 [12UN0D A31D BY) JO SIPqWalY
suoniqiyoad

‘I1PUnod A3id a3 Aq usassano pue

Pa33313s juezunodde Jyqnd Juspuadapul
ue Aq paonpuod aq pjnom Jipne

[enuue vy ‘swesbold juawaaosdu jexdes
pue suondafold [eppueuy teak-any aiedasd
03 padinbalt 2q pjnom JoAew ay| *Bunesy
2lignd e ssinbaa pjnom pue “uaiedsuel;
pue uado alow awodaq pinom ssadosd
12bpng ay) ‘ssasoud 196pnq s,4e94 Yoea
40 Mejs ay3 alogeq A3 sy Jo uoripuod
[BIS}) BY] MDIABL 0] 230D joOLDS

343 pue punod ANd ay Jo Suneaw Juiof

€ |1ed 03 pasinbal 3q pjnom JoAew ay)
saoueupd

‘wiay puawe 03 Ajoyine ay) aaey jou
Pinom Inq sjesodoud s,J0Aew ay3 33afa.
40 3a0udde pinod 1DUNOd A3 ay) *)PUNOD
A2 3y 0] suoissiwwoes pue spieoq pue
sjuawpedap A3 Jo sueld uoneziuebios
wqns 03 pazuoyine 3q pjnom Jodew ayy
suopesado A3D jo uopizezjuebig

PTOT Yyaiew

Atewnwung uonepuswwoddy jeuly
SPIUWOY MIIAJY J931eY) JBUpleD

dleyd

243 2Qq 03 SNUPRUOd pjnom pue J3quIaW

wé 9Ul SR DAI3S 03 anupuod pinom

J0Aew oy ‘abiej-je Pe3d3je Apoq Jaqusaw
£ B 9033q pinom 3331Wwod jooyds sy
29nwo) jooyds

"Wi] Jedd-z Juaimnd ay) uewy

Jayles ‘wus) Jesh- e anuas pinom Johew
94l "uolRewyuod 13UN0d AXd 0) 13algns
‘SUoISSILLILLIOD pue spJeoq 4o sJaquiaw
pue speay juswyuedap jujodde pjnom
JoAew 3y} ‘suonesado Aep-03-Aep sy 10y
S1qisuodsal ‘A3D 3y Jo 193150 ANIIXD
42142 33 39 03 BNURUED pINom JoAew ayy
toAep

*SP@sNYoessey Ul
$31poq aAne|s163| lediunw Jo siamod sy
uiejal pinom (1DUNa3 A3 8y, *1ounos Ay

31 Aq uonewayuod 03 333lgns 29 pinom
J04ew ayj Aq pajuiodde speay juswuedsp
II¥ "1oAew ays Aq pajuiodde aqg

PInom suonisod asoyy L10309(103/a31nseal)
843 Jo Joypne ay juodde 1abuo| ou

PINOM INQ 3432 A3d e Jujodde 03 anupuod
PINOM 1Duned By *sbueyd Jou pinom

plem Aq papajs g pue abiej-je pa1d3ja

9 Is|lounod A Jequiow TT Jua.Ind ayl
11Punoj Ayn

‘Suopetsdusb aininy

404 pue Aep Jussaud ayj 404 yroq
‘onjsuodsas pue quapys ‘anipoaye
QJusisedsuedy s1 eyl Juawivianos 1esop
e sapinotd jeyy Ay ay) 404 Jajeys e
PUBUILIOD3.I 0] S] UOISSIW S,99131LIWO)
MIIADY J131ieYD 1UpIED Y|




CITY OF GARDNER, MASSACHUSETTS
CHARTER REVIEW COMMITTEE
FINAL RECOMMENDATIONS FOR
A SPECIAL ACT CHARTER
March 2014

Andrew Boucher, Chair
Leonette Roy, Vice-Chair
David Curran
Patricia Jandris
Albert LaFreniere
Charles Leblanc
Cleo Monette
Edward Yablonski
Arthur Young




o ) N W B W R e

==t e e e e e bt b e e
\OOO\IO\U:ALHN—-O

B RN R W NN W [
OO0 - N th B WM e L]

AN ACT REVISING THE CHARTER FOR THE CITY OF GARDNER.

Be it enacted by the Senate and House of Representatives in General Court
assembled, and by the authority of the same as follows:

SECTION 1. The following shall be the charter for the city of Gardner.

ARTICLE 1
INCORPORATION; SHORT TITLE: DEFINITIONS

SECTION 1-1: INCORPORATION

The inhabitants of the city of Gardner, within the territorial limits established
by law, shall continue to be a municipal corporation, a body corporate and
politic, under the name "City of Gardner”.

SECTION 1-2: SHORT TITLE
This instrument shall be known and may be cited as the city of Gardner
charter,

SECTION 1-3: DIVISION OF POWERS

The administration of the fiscal, prudential and municipal affairs of the city of
Gardner shall be vested in an executive branch headed by a mayor and a
legislative branch consisting of a city council. The legislative branch shall
never exercise any executive power and the executive branch shall never
exercise any legislative power.

SECTION 1-4: POWERS OF THE CITY
Subject only to express limitations on the exercise of any power or function
by a municipal government in the constitution or General Laws, it is the
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intention and the purpose of the voters of Gardner, through the adoption of
this charter, to secure for themselves and their government all of the powers
it is possible to secure as fully and as completely as though each power were
specifically and individually enumerated in this charter.

SECTION 1-5: CONSTRUCTION

The powers of the city of Gardner under this charter are to be construed
liberally in favor of the city, and the specific mention of any particular power
is not intended to limit the general powers of the city as stated in section 1-
4,

SECTION 1-6: INTERGOVERNMENTAL RELATIONS

Subject only to express limitations in the constitution or General Laws, the
city of Gardner may exercise any of its powers or perform any of its
functions and may participate in the financing thereof, jointly or in
cooperation, by contract or otherwise, with the commonwealth or any of its
agencies or political subdivisions, or with the United States government or
any of its agencies.

SECTION 1-7: DEFINITIONS

As used in this charter, the following words shall, unless the context clearly
requires otherwise, have the following meanings:

(1) “"Charter”, this charter and any adopted amendments to it.

(2) “City”, the city of Gardner.

(3) “City agency”, any multiple member body, any department, division, or
office of the city of Gardner.

(4) “City office or department head”, a person having charge of a city office
or department.
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(5) "City website”, a site established and maintained by the city as its online
repository of municipal information, whether on the Internet or accessed
through another comparable technology.

(6) “"Emergency”, a sudden, generally unexpected occurrence or set of
circumstances demanding immediate action.

(7) “Full city council”, the entire authorized membership of the city council,
notwithstanding any vacancy which might exist.

(8) "Full multiple member body”, the entire authorized membership of a
multiple member body, notwithstanding any vacancy that exists.

(9) “Full school committee”, the entire authorized membership of the school
committee, notwithstanding any vacancy that exists.

(10) “Initiative measure”, a measure proposed by the voters through the
initiative process provided under this charter.

(11) “Local newspaper”, a newspaper of general circulation within Gardner,
with either a weekly or daily circulation.

(12) “"Majority vote”, when used in connection with a meeting of a multiple
member body, shall mean a majority of those present and voting, unless
another provision is made by ordinance or by such body’s own rules;
provided, however, that General Laws related to any vote to meet in
executive session shall always require a majority of the full multiple member
body.

(13) "Measure”, any ordinance, order or other vote or proceeding adopted,
or which might be adopted, by the City council or the school committee.
(14) “Multiple member body”, any council, commission, committee,
subcommittee or other body consisting of 2 or more persons whether
elected, appointed or otherwise constituted, but not including the city
council, the school committee or an advisory committee appointed by the
mayor,
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(15) “Organization or reorganization plan”, a plan submitted by the mayor to
the city council which proposes a change in the organization or the
administrative structure of the city organization or a change in the way in
which any municipal service is delivered.

(16) "Quorum”, a majority of all voting members of a multiple member body
unless some other number is required by law or by ordinance.

(17) “Recall”, an election to remove an elected official from office before the
expiration of the term for which elected.

(18) “Referendum measure”, a measure adopted by the city council or the
school committee that is protested under the referendum procedures of this
charter.

(19) “"Remove from the city” or “remove from a ward”, when a person
ceases to be domiciled within the territorial limits of the city or a ward.

(20) “Voters”, registered voters of the city of Gardner,

(21) “Year”, a calendar year, unless otherwise specified.

ARTICLE 2
LEGISLATIVE BRANCH

SECTION 2-1: COMPOSITION; TERM OF OFFICE; ELIGIBILITY

(2) Composition - There shall be a city council consisting of 11 members
which shall exercise the legislative powers of the city. Six of these members,
to be known as councilors-at-large, shall be nominated and elected by and
from the voters at large. Five of these members, to be known as ward
councilors, shall be nominated from and elected by the voters in each ward;
1 such ward councilor to be elected from each of the 5 wards into which the
city is divided under section 8-6.

(b) Term of Office - The term of office for councilors shall be 2 years each,
beginning on the first Monday in the January succeeding the councilor's
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election, except when that first Monday falls on a legal holiday, in which
event the term shall begin on the following day, and until successors have
been qualified.

(c) Eligibility - Any voter shall be eligible to hold the office of councilor-at-
large. A ward councilor shall be a voter in the ward from which election is
sought. If a ward councilor or a councilor-at-large removes from the city
during the councilor’'s term, that office shall immediately be deemed vacant
and filled in the manner provided in section 2-11. A ward councilor who
removes from the ward in which the councilor was elected and who remains
a resident of the city may continue to serve during the term for which the
councilor was elected. The city council shall determine whether a city
councilor has removed from the city.

SECTION 2-2: PRESIDENT AND VICE-PRESIDENT, ELECTION; TERM;
POWERS

(a) Election and Term - As soon as practicable after the councilors-elect have
been qualified following each regular city election, as provided in section 9-
9, the members of the city council shall elect from among its members a
president and vice-president who shall serve for 2 year terms. The method
of election of the president and vice-president shall be prescribed within the
rules of the city council. The rules of the city council in effect at the time of
the regular municipal election shall govern the election of the president and
vice-president.

(b) Powers and Duties - The president shall prepare the agenda for city
council meetings. The president shall preside at all meetings of the city
council, regulate its proceedings and decide all questions of order. The
president shall appoint all members of committees of the city council,
whether special or standing. The president shall have the same powers to
vote upon measures coming before the city council as any other member of
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the city council. The president shail perform any other duties consistent with
the office that are established by charter, ordinance or other vote of the city
council. The vice-president shall preside in the absence of the president.

SECTION 2-3: PROHIBITIONS

(2) Holding Other City Position - Except as otherwise provide by the charter,
no member of the city council shall hold any other compensated city office or
position, whether elected or appointed. No former member of the city council
shali hold any compensated appointed city position until 1 year following the
date on which the former member's service on the city council has
terminated. This section shall not prevent a city employee who vacated a
position in order to serve as a member of the city council from returning to
the same position upon the expiration of the term for which that person was
elected.

(b) Interference with Administration - No city council or any member of the
city council shall give orders or directions to any employee of the city who is
not appointed by the city council, either publicly or privately.

SECTION 2-4: COMPENSATION

The members of the city council shall receive compensation for their services
as set by ordinance. No ordinance increasing or reducing the compensation
of the members of the city council shall be effective unless it is adopted by a
2/3 vote of the full city council. No ordinance increasing or reducing the
compensation of the members of the city council shall be effective unless it
is adopted during the first 18 months of the term for which the city council is
elected and it provides that the compensation increase or reduction is to
take effect upon the organization of the city government following the next
regular city election.
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SECTION 2-5: GENERAL POWERS

Except as otherwise provided by the General Laws or by this charter, all
powers of the city shall be vested in the city council which shall provide for
the performance of all duties and obligations imposed upon the city by law.

SECTION 2-6: EXERCISE OF POWERS; QUORUM; RULES

(a) Exercise of Powers - Except as otherwise provided by General Laws or by
this charter, the legislative powers of the city council may be exercised in a
manner determined by the city council.

(b) Quorum - The presence of 6 members shall constitute a quorum for the
transaction of business.

(c) Rules of Procedure - The city council shall adopt rules regulating the
procedures of the city council, which shall include, but not be limited to, the
following rules:

(i) regular meetings of the City council shall be held at a time and place fixed
by ordinance;

(ii) special meetings of the city council shall be held at the call of the
president or at the call of any 3 or more members, for any purpose;
provided, however, that notice of the meeting shall, except in an emergency,
which shall be designated by the president, be delivered to each member at
least 48 weekday hours in advance of the time set and shall specify the
date, time and location of the meeting and the purposes for which the
meeting is to be held; provided further, that a copy of each notice shall
immediately be posted as the General Laws relative to such postings
require;

(iii) all sessions of the city council and of every committee or subcornmittee
of the council shall, at all times, be open to the public, unless otherwise
specified by law; and
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(iv) a full, accurate, up-to-date account of the proceedings of the city council
shall be maintained by the city clerk, which shall include a record of each
vote taken and which shall be made available with reasonable promptness
following each meeting, but not later than the next regularly scheduled
meeting; provided, however, that unless otherwise provided by law, the
minutes of an executive session shall be made available as soon as
publication of the minutes would not defeat the purpose of the executive
session.

SECTION 2-7: ACCESS TO INFORMATION

(a) In General - The city council may make investigations into the affairs of
the city and into the conduct and performance of any city agency.

(b) Information Requests - The city council may require one or more
members of a multiple-member body or city employee(s) to appear before
the city council to give any information that the city council may require in
relation to the municipal services, functions and powers or duties which are
within the scope of responsibility of that person(s) and not within the
jurisdiction of the school committee. The city council shall give a minimum
of 7 days notice to any such persons it may require to appear before it under
this section. The notice shall include specific questions on which the city
council seeks information and no person called to appear before the city
council under this section shall be required to respond to any question not
relevant or related to those questions presented in advance and in writing.
(c) Mayor - The city council may request specific information from the mayor
On any municipal matter and may request that the mayor be present to
answer written questions relating to that information at a meeting to be held
not earlier than 7 days from the date the mayor receives the questions. The
mayor shall personally, or through a designee, attend such meeting and
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respond to the questions. The mayor, or the person designated to attend,
shall not be required to answer questions relating to any other matter.

SECTION 2-8: APPOINTMENTS OF THE CITY COUNCIL

The council shall, by a majority vote, elect a city clerk to hold office for 3
years and until said city clerk’s successor is qualified. The city clerk shall
have such powers and perform such duties as the council may prescribe, in
addition to such duties as may be prescribed by law. Subject to
appropriation, the city council may employ staff as it deems necessary.

SECTION 2-9: ORDINANCES AND OTHER MEASURES

(a) Measures- Except as otherwise provided by the charter, every adopted
measure shall become effective at the expiration of 10 days after adoption
or upon the signature of the mayor, whichever occurs first. No ordinance
shall be amended or repealed except by another ordinance adopted in
accordance with the charter, or as provided in the initiative and referendum
procedures under article 8 of this charter.

(b) Emergency Measures- An emergency measure shall be introduced in the
form and manner prescribed for measures generally, except that it shall be
plainly designated as an eémergency measure and shall contain statements
after the enacting clause declaring that an emergency exists and describing
the scope and nature of the emergency in clear and specific terms. A
preamble which declares and defines the emergency shall be separately
voted on and shall require the affirmative vote of 2/3 of the full city council.
An emergency measure may be passed with an amendment or rejected at
the meeting at which it is introduced. No measure making a grant, renewal
or extension, whatever its kind or nature, or a franchise or special privilege
shall be passed as an emergency measure. Except as provided by the
General Laws, such grant, renewal or extension shall be made by ordinance.

10
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An emergency measure shall become effective upon adoption or at such
later time as it may specify.

(c) Charter Objection- On the first occasion that the question on adoption of
a measure is put to the city council, if a single member present objects to
the taking of the vote, the vote shall be postponed until the next meeting of
the city council, whether regular or special. If 3 members present object,
such postponement shall be until the next regular meeting. If it is an
emergency measure at least 5 members must object. This procedure shall
not be used more than once for any specific matter notwithstanding an
amendment to the original matter. A charter objection shall have privilege
over all motions but must be raised prior to or at the call for a vote by the
presiding officer and all debate shall cease.

SECTION 2-10: CITY COUNCIL CONFIRMATION OF CERTAIN APPOINTMENTS
The mayor shall refer to the city council and simultaneously file with the city
clerk, the name of each person the mayor desires to appoint as a
department head or as a member of a multiple-member body. Appointments
made by the mayor shall become effective on the forty-fifth day after the
date on which notice of the proposed appointment was filed with the city
clerk unless approved or rejected by the city council within the 45 days.

SECTION 2-11: FILLING OF VACANCIES

Whenever a vacancy occurs on the city council, the president of the city
council shall, within 30 days following the date of the vacancy, call a special
meeting of the city council to fill the vacancy. The city council shall choose a
person to fill the vacancy from among the voters entitled to vote for the
office. Persons elected to fill a vacancy by the city council shall serve only
until the next regular city election, when the office shall be filled by the
voters. The candidate elected to an office filled by appointment prior to the

11
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election shall be sworn to the office immediately to complete the then
unexpired term in addition to the term for which elected. No vacancy shall
be filled under this section if a regular city election is to be held within 120
days following the date the vacancy is declared to exist. Persons serving as
city councilors under this section shall not be entitled to have the words
“candidate for reelection” printed with that person’s name on the election
baliot.

ARTICLE 3
EXECUTIVE BRANCH

SECTION 3-1: MAYOR: QUALIFICATIONS; TERM OF OFFICE;
COMPENSATION; PROHIBITIONS

(a) Mayor Qualifications - The chief executive officer of the city shall be a
mayor, elected by the voters of the city at large. Any voter shall be eligible
to hold the office of mayor. The mayor shall devote full-time to the office
and shall not hold any other public office.

(b) Term of Office - The term of office of the mayor shall be 4 years,
beginning on the first Monday in the January succeeding the mayor’s
election, except when that first Monday falis on a legal holiday, in which
event the term shall begin on the following day, and shall continue until a
successor has been qualified.

(c) Compensation - The City council shall, by ordinance, establish the
compensation for the mayor. No ordinance increasing or reducing the
compensation of the mayor shall be effective unless it has been adopted by
a 2/3 vote of the full City council. No ordinance increasing or reducing the
compensation of the mayor shall be effective unless it has been adopted
during the first 18 months of the term for which the mayor is elected and
unless it provides that the compensation increase or reduction is to take

12
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effect upon the organization of the city government following the next
regular city election.

(d) Prohibitions - The mayor shall hold no other city position. No former
mayor shall hold a compensated appointed city office or city employment
until 1 year following the date on which the former mayor’s city service has
terminated. This subsection shall not prevent a city officer or other city
employee who has vacated a position in order to serve as mayor from
returning to the same office or other position of city employment held at the
time such position was vacated; provided, however, that no such person
shall be eligible for any other municipal position until at least 1 year
following the termination of service as mayor. This prohibition shall not apply
to persons covered by a leave of absence under section 37 of chapter 31 of
the General Laws.

SECTION 3-2: EXECUTIVE POWERS; ENFORCEMENT OF ORDINANCES

The executive powers of the city shall be vested solely in the mayor and may
be exercised by the mayor either personally or through the several city
agencies under the general supervision and control of the office of the
mayor. The mayor shall cause the charter, laws, ordinances and other orders
of the city government to be enforced and shall cause a record of all official
acts of the executive branch of the city government to be kept. The mayor
shall exercise general supervision and direction over all city agencies, unless
otherwise provided by law or by this charter. Each city agency shall furnish
to the mayor, upon request, any information or materials the mayor may
request and as the needs of the office of mayor and the interest of the city
may require. The mayor shall supervise, direct and be responsible for the
efficient administration of all city activities and functions placed under the
control of the mayor by law or by this charter. The mayor shall be
responsible for the efficient and effective coordination of the activities of all

13
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agencies of the city and may call together for consultation, conference and
discussion, at reasonable times, all persons serving the city, whether elected
directly by the voters, chosen by persons elected directly by the voters or
otherwise. The mayor shall be, by virtue of the office, a member of every
appointed multiple-member body of the city. The mayor may, as such ex
officio member, attend a meeting of an appointed multiple-member body of
the city, at any time, including, so called executive sessions, to participate in
the discussions of that body, but shall not have the right to vote.

SECTION 3-3: APPOINTMENTS BY THE MAYOR

The mayor shall appoint, subject to confirmation by the city council under
section 2-10, all department heads and the members of multiple-member
bodies for whom no other method of appointment or selection is provided by
the charter; provided, however, that this shall not include persons serving
under the school committee and Persons serving under the city council. All
appointments to multiple-member bodies shall be for terms established

under article 5. Upon the expiration of the term of any member of a
multiple-member body, a successor shall be appointed under article 5, The
mayor shall fill a vacancy for the remainder of the unexpired term of any .
member of a muitiple-member body. The method of appointment for all
other city employees shall be prescribed by administrative order under
article 5.

SECTION 3-4: TEMPORARY APPOINTMENTS TO CITY OFFICES
Whenever a vacancy, either temporary or permanent, occurs in a city office

and the needs of the city require that such office be filled, the mayor may
designate a person to perform the duties of the office on a temporary basis J
until the position can be filled as provided by law or by this charter, When

14
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the mayor designates a person under this section, the mayor shall file a
certificate with the city clerk in substantially the following form:

I designate (name of person) to perform the duties of the office of
(designate office in which vacancy exists) on a temporary basis until the
office can be filled by (here set out the regular procedure for filling the
vacancy, or when the regular officer shall return). I certify that this person is
qualified to perform the duties which will be required and that I make this
designation solely in the interests of the city of Gardner.

Persons serving as temporary officers under this section shall have only
those powers of the office indispensable and essential to the performance of
the duties of the office during the period of temporary appointment and no
others. Notwithstanding any general or special law to the contrary, no
temporary appointment shall be for more than 90 days; provided, however,
that not more than 2 extensions of a temporary appointment, which shall
not exceed a total of 60 days, may be made when a permanent vacancy
exists in the office.

SECTION 3-5: COMMUNICATIONS; SPECIAL MEETINGS

(a) Communications to the City Council - The mayor shall, by written
communications, recommend to the city council for its consideration
measures as, in the judgment of the mayor, the needs of the city require.
The mayor shall, by written communication, keep the city council fully
informed of the financial and administrative condition of the city and shall
specifically indicate in any such reports any fiscal, financial or administrative
issues facing the city,

(b) Special Meetings of the City Council - The Mmayor may call a special
meeting of the city council for any purpose. Notice of the meeting shall,
except in an emergency, which shall be designated by the mayor, be
delivered at least 48 weekday hours in advance of the time set and shall

15
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specify the date, time and location of the meeting and the purpose for which
the meeting is to be held. A copy of the notice shall be posted immediately
or as required by the General Laws relative to such a posting.

SECTION 3-6: APPROVAL OF MAYOR, VETO

Every order, ordinance, resolution or vote adopted or passed by the city
council relative to the affairs of the city, except memorial resolutions, the
selection of city officers by the city council and any matters relating to the
internal affairs of the city council, shall be presented to the mayor for
approval within 3 business days of such adoption or passage. If the mayor
approves of the measure, the mayor shall sign it; if the mayor disapproves
of the measure, the mayor shall return the measure with the specific reason
for such disapproval attached to the measure in writing to the city council.
The city council shall enter the objections of the mayor on its records and
not less than 10 business days nor more than 30 days from the date of its
return to the city council, shall again consider the same measure. If the city
council, notwithstanding such disapproval by the mayor, shall again pass the
order, ordinance, resolution or vote by a 2/3 vote of the full council, it shall
then be deemed in force, notwithstanding the failure of the mayor to
approve the same. If the mayor has neither signed a measure nor returned
it to the city council within 10 days following the date it was presented to the
mayor, the measure shall be deemed approved and in force,

SECTION 3-7: TEMPORARY ABSENCE OF THE MAYOR

(a) Acting Mayor - Whenever, by reason of sickness or other cause, the
mayor is unable to perform the duties of the office, the president of the city
council shall be the acting mayor. The city council, by the affirmative vote of
8 members, shall determine whether the mayor is unable to perform the

16
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duties of the office. Notwithstanding any general or special law to the
contrary, the vote shall be taken in public session by a roll call vote,

(b) Powers of Acting Mayor - The acting mayor shall have only those powers
of the mayor as are indispensable and essential to conduct the business of
the city in an orderly and efficient manner and on which action may not be
delayed. The acting mayor shall have no authority to make a permanent
appointment or removal from city service unless the disability or absence of
the mayor shall extend beyond 60 days nor shali an acting mayor approve or
disapprove of any measure adopted by the city council unless the time
within which the mayor must act would expire before the return of the
mayor. The city council president serving as acting mayor shall not vote as a
member of the city council.

(c) In the event that the city council president is unable to serve as acting
mayor under this section, the city council shall elect, from among its
membership, a city councilor to serve as acting mayor.

SECTION 3-8: DELEGATION OF AUTHORITY BY MAYOR

The mayor may authorize a subordinate officer or employee of the city to
exercise a power or perform a function or a duty which is assigned by this
charter, or otherwise, to the mayor and the mayor may rescind or revoke an
authorization previously made; provided, however, that all acts performed
under any such delegation of authority during the period of authorization
shall be and remain the acts of the mayar. Nothing in this section shall be
construed to authorize a mayor to delegate the powers and duties of a
school committee member, the power of appointment to city office or
employment or to sign or return measures approved by the city council.
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SECTION 3-9: VACANCY IN OFFICE OF MAYOR

Whenever a vacancy occurs in the office of mayor by death, removal,
resignation or any other reason during the first through the 41st month of
the term for which the mayor was elected, the city council shall call a special
election to be held within 90 days following the date the vacancy is created
to fill the vacancy for the remainder of the unexpired term. The city council
president shall serve as acting mayor until the vacancy is filled. If a regular
city election is to be held within 150 days after the date the vacancy is
created, a special election need not be held and the position shall be filled by
vote at the regular city election and the person elected shail serve for the
remainder of the unexpired term.

If a vacancy occurs during the 42nd month through the end of the term for
which the mayor was elected, the president of the city council shall become
acting mayor, shall exercise all the rights and powers of the mayor and shall
be sworn to the faithful discharge of the mayoral duties. In the event that
the city council president is unable or unwilling to serve, a special meeting of
the city council shall be called by the president and the council shall elect, by
majority vote, 1 of its members to serve as acting mayor for the remainder
of the unexpired term. The individual serving as acting mayor under this
section shall not be entitled to have the words “candidate for reelection”
printed with that person’s name on the election ballot. Any person serving as
mayor under this section shall receive the compensation then in effect for
the position of mayor.
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ARTICLE 4
SCHOOL COMMITTEE

SECTION 4-1: COMPOSITION; TERM OF OFFICE; ELIGIBILITY

(@) Composition ~ There shall be a school committee which shall consist of 7
members. Six of these members shall be nominated and elected by the
voters of the city at large. The mayor shall serve, by virtue of the office, as
the chair of the school committee with all of the same powers and duties as
the members elected by the voters as school committee members,

(b) Term of Office - The term of office for elected school committee
members shall be 4 years each so arranged that 3 members shall be elected
at each regular city election. Said terms shall begin on the first Monday in
the January succeeding the elected school committee member’s election,
except when that first Monday falls on a legal holiday, in which event the
term shall begin on the following day, and until successors have been
qualified.

(c) Eligibility - A school committee member shall, at the time of election, be
a voter. If a school committee member removes from the city during the
term for which that person was elected, that office shall immediately be
deemed vacant and filled in the manner provided in section 4-6.

SECTION 4-2: SCHOOL COMMITTEE CHAIR, VICE CHAIR, SECRETARY

(a) Vice-Chair and Secretary Election and Term - As soon as practicable after
school committee members-elect have been qualified following each regular
City election, as provided in section 9-9, the members of the school
committee shall elect from among its members a vice-chair and a secretary
who shall serve for a 2-year term.

(b) Chair, Vice-Chair and Secretary Powers and Duties - The chair shall
Prepare the agenda for school committee meetings. The chair shall preside
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at all meetings of the school committee, regulate its proceedings and decide
all questions of order. The chair shall appoint all members of committees of
the school committee, whether special or standing. The chair shall have the
Same powers to vote upon measures coming before the school committee as
any other member of the school committee. The chair shall perform any
other duties consistent with the office that are established by charter,
ordinance or other vote of the school committee. The vice-chair shall preside
in the absence of the chair. The secretary shall cause the records of the
school committee to be kept in accordance with the law.

SECTION 4-3: PROHIBITIONS

No member of the school committee shall hold any other city position. No
former member of the school committee shall hold any compensated
appointed city office or City employment until 1 year following the date on
which that member’s service on the school cormmittee terminated. This
section shall not prevent a city officer or other city employee who has
vacated a position in order to serve as a member of the school committee
from returning to the same office or other position of city employment held
at the time the position was vacated; provided, however, that no such
person shall be eligible for any other municipal position until at least 1 year
following the termination of service as a member of the school committee,

SECTION 4-4: COMPENSATION

The city council may, by ordinance, establish the compensation for the
elected members of the school committee. No ordinance increasing or
reducing the compensation of elected members of the school committee
shall be effective unless it has been adopted by a 2/3 vote of the full city
council. No ordinance increasing or reducing the compensation of the elected
members of the school committee shall be effective unless it has been
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adopted during the first 18 months of the term for which elected school
committee members are elected and unless it provides that the
compensation increase or reduction is to take effect upon the organization of
the city government following the next regular city election.

SECTION 4-5: SCHOOL COMMITTEE POWERS AND DUTIES

The school committee shall have all powers which are conferred on school
committees by the General Laws and the additional powers and duties
provided by charter, ordinance or otherwise and not inconsistent with the
General Laws. The powers and duties of the school committee shall include:
(i) selecting and removing a superintendent of the schools who shall be
charged with the administration of the school system, subject only to policy
guidelines and diractives adopted by the school committee and, upon the
recommendation of the superintendent, to establish and appoint assistant or
associate superintendents as authorized by the General Laws;

(i) making all reasonable rules and regulations for the management of the
public school system and for conducting the business of the school
committee as deemed necessary or desirable; and

(it} adopting and overseeing the administration of an annual operating
budget for the school department, subject to appropriation by the city
council; provided, however, that the school committee shall have general
charge and superintendence of all school buildings and grounds and shal|
furnish all school buildings with proper fixtures, furniture and equipment;
provided further, that the school committee shall provide ordinary
maintenance of all school buildings and grounds, unless a central municipal
maintenance department, which may include maintenance of school
buildings and grounds, is established; provided further, that whenever the
school committee shall determine that additional classrooms are necessary
to meet the educational needs of the community, at least 1 member of the
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school committee, or a designee of the school committee, shall serve on the
agency, board or committee for the planning or construction of the new,
remodeled or renovated school building.

SECTION 4-6: FILLING OF VACANCIES

Whenever an elected member vacancy occurs on the school committee, the
president of the city council shall, within 30 days following the date of the
vacancy, call a joint meeting of the City council and the school committee to
fill the vacancy. The city council and school committee shall choose a person
to fill the vacancy from among the voters entitled to vote for the office.
Persons elected to fill a vacancy by the city council and school committee
shall serve only until the next regular city election, when the office shall be
filled by the voters. The candidate elected to an office filled by appointment
prior to the election shall be sworn to the office immediately to complete the
then unexpired term in addition to the term for which elected. No vacancy
shall be filled under this section if a regular city election is to be held within
120 days following the date the vacancy is declared to exist. Persons serving
as school committee members under this section shall not be entitied to
have the words “candidate for reelection” printed with that person’s name on
the election ballot.

ARTICLE 5
ADMINISTRATIVE ORGANIZATION

SECTION 5-1: ORGANIZATION OF CITY AGENCIES

The organization of the city into agencies to provide services and administer
the government may be accomplished only through an administrative order
submitted to the city council by the mayor. No administrative order may
originate with the city council. The mayor may, subject only to express
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prohibitions of a general law or this charter, submit proposals to reorganize,
consolidate or abolish any agency, in whole or in part, or to establish a new
agency as is deemed necessary, establish terms of office and prescribe the
functions and administrative procedures to be followed by all such agencies.
No function assigned by this charter to a particular agency may be
discontinued or assigned to any other agency unless specified by this
charter. The mayor may prepare and submit to the city council,
administrative orders that establish agencies for the orderly, efficient or
convenient conduct of the business of the city. These administrative orders
shall be accompanied by a message from the mayor which explains the
expected benefits and advises the City council if an administrative order shail
require amendments, insertions, revisions, repeal or otherwise of existing
ordinances. Whenever the mayor proposes an administrative order, the city
council shall hold 1 or more public hearings on the proposal giving notice by
publication in a local nNewspaper, which notice shall describe the scope of the
proposal and the time and place at which the public hearing will be held, not
less than 7 nor more than 14 days following the Publication. An organization
Or reorganization plan shall become effective at the expiration of 60 days
following the date the Proposal is submitted to the city council unless the
city council shall, by a majority vote, within that 60 day period, vote to
disapprove the plan. The city council may vote only to approve or to
disapprove the plan and may not vote to amend or to alter it,

SECTION 5-2: MERIT PRINCIPLES

All appointments and promotions of city officers and employees shall be
made on the basis of merit and fitness demonstrated by examination, past
performance or by other evidence of competence and suitability. Each
PErson appointed to fill an office or Position shall be a person especially
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fitted by education, training and previous work experience to perform the
duties of the office or position,

ARTICLE 6
FINANCE AND FISCAL PROCEDURES

SECTION 6-1: FISCAL YEAR
The fiscal year of the city shall begin on July 1 and shall end on June 30,
unless another period is required by the General Laws,

SECTION 6-2: ANNUAL BUDGET MEETING

At least 60 days before the beginning of the fiscal year, the mayor shall call
a joint meeting of the city council and school committee, including the
superintendent of schools, to review the financial condition of the city,
revenue and expenditure forecasts and other relevant information prepared
by the mayor in order to develop a coordinated budget.

SECTION 6-3: SUBMISSION OF OPERATING BUDGET; BUDGET MESSAGE

At least 45 days before the beginning of the fiscal year, the mayor shall
submit to the city council a Proposed operating budget for all City agencies,
which shall include the school department, for the ensuing fiscal year with an
accompanying budget message and supporting documents. The budget
message submitted by the mayor shall explain the operating budget in fiscal
terms and in terms of work programs for all city agencies. It shall outline the
proposed fiscal policies of the city for the ensuing fiscal year, describe
important features of the Proposed operating budget and include any major
variations from the current operating budget, fiscal policies, revenues and
expenditures together with reasons for these changes. The proposed
operating budget shall provide a complete fiscal plan of all city funds and
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activities and shall be in the form the mayor deems desirable; provided,
however, that the budget shall identify the cost of compensation and the
cost of benefits for elected officials. The school budget, as adopted by the
school committee shall be submitted to the mayor at least 30 days before
the submission of the proposed operating budget to the city council. The
mayor shall notify the school committee of the date by which the proposed
budget of the school committee shall be submitted to the mayor. The mayor
and the superintendent of schools shall coordinate the dates and times of
the school committee's budget process under the General Laws.

SECTION 6-4: ACTION ON THE OPERATING BUDGET

(a) Public Hearing - The city council shall publish in at least 1 local
newspaper a notice of the proposed operating budget as submitted by the
mayor. The notice shall state: (i) the times and places where copies of the
entire proposed operating budget are available for inspection by the public;
and (ii) the date, time and place when a public hearing on the proposed
operating budget will be held by the city council, not less than 14 days after
publication of the notice.

(b) Adoption of the Budget - The city council shall adopt the proposed
operating budget, which may have amendments, within 45 days following
the date the proposed budget is filed with the city clerk. In amending the
Proposed operating budget, the city council may delete or decrease amounts
except expenditures required by law; provided, however, that except on the
recommendation of the mayor, the city council shall not increase any item in
or the total of the proposed operating budget, unless otherwise authorized
by the General Laws. If the City council fails to take action on an item in the
proposed operating budget within 45 days after its receipt, that amount
shall, without any action by the city council, become a part of the
appropriations for the year and be available for the purposes specified.
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(c) Availability of the Operating Budget - In addition to any other posting
requirements under law, immediately after the submission of the proposed
budget to the city council, the mayor shall cause the entire budget document
to be posted on the city’s website. Said proposed budget document shall
remain posted during the city council review process contained in this article.
After the enactment of the budget, it shall be posted on the city's website
and shall remain there throughout the fiscal year for which it is in effect.
Said budget document shall reflect any amendments made by the city
council and approved by the mayor and shall indicate that it is the final
budget of the city.

SECTION 6-5: CAPITAL IMPROVEMENT PROGRAM

(a) Submission - The mayor shall submit a capital improvement program to
the city council at least 120 days before the start of each fiscal year. The
capital improvement program shall include:

(1) a general summary of its contents;

(2) a list of all capital improvements proposed to be undertaken during the
next 5 years, with supporting information as to the need for each capital
improvement;

(3) cost estimates, methods of financing and recommended time schedules
for each improvement; and

(4) the estimated annual cost of operating and maintaining each facility and
piece of major equipment involved.

This information shall be annually revised by the mayor with regard to the
capital improvements stiil pending or in the process of being acquired,
improved or constructed.

(b) Public Hearing - The city council shall publish in at least 1 newspaper of
general circulation in the city a notice stating: (i) the times and places where
entire copies of the capital improvements program are available for
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inspection by the public; and, (ii) the date, time and place of a public
hearing on the plan to be held by the city council not less than 14 days after
publication of the notice.

(c) Adoption - At any time after the public hearing but before the last day of
the last month of the current fiscal year, the city council shall by resolution
adopt the capital improvements program, which may be amended, provided
that each amendment shall be voted on separately and that an increase in
the capital improvements program as submitted shall clearly identify the
method of financing to accomplish the proposed increase,

SECTION 6-6: INDEPENDENT AUDIT

The city council shall annually provide for an outside audit of the books and
accounts of the city to be conducted by a certified public accountant or a
firm of certified pubiic accountants, which has no personal interest, direct or
indirect, in the fiscal affairs of the city or any of its officers. The mayor shall
annually provide to the city council a sum of money sufficient to satisfy the
estimated cost of conducting the audit as presented to the mayor, in writing,
by the city council. The award of a contract to audit shall be made by the
city council on or before September 15 of each year. The report of the audit
shall be filed in final form with the city council not later than March 1 in the
year following its award. At least every 5 years, the city council shall conduct
a competitive procurement process to retain these auditing services.

SECTION 6-7: EXPENDITURES IN EXCESS OF APPROPRIATIONS

Except as otherwise provided by law, no official of the city of Gardner shall
knowingly or intentionally expend in a fiscal year sums in excess of the
appropriations, awards, grants or gifts duly made in accordance with law or
involve the city in any contract for the future payment of money in excess of
such appropriations, awards, grants or gifts. It is the intention of this section
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that section 31 of chapter 44 of the General Laws shall be strictly enforced.

Any official who violates this section shall be personally liable to the city for
any amounts so expended to the extent that the city does not recover these
amounts from the person to whom the sums were paid.

ARTICLE 7
ELECTIONS

SECTION 7-1: PRELIMINARY ELECTIONS

A preliminary election to nominate candidates for mayor, councilor-at-large,
ward city councilor, and school committee members shall be held on the
third Tuesday in September in each odd-numbered year in which the
candidates are to be elected, but the City clerk may, with the approval of the
city council, reschedule the preliminary election to the fourth Tuesday in
September to avoid a conflict with any civil or religious holiday. Whenever a
special election to fill a vacancy is to be held, a preliminary election shall be
conducted, if necessary, 28 days before the date established for the special
election; provided, however, that a preliminary election to fill a vacancy for
ward councilor shall be held only in the affected ward.

SECTION 7-2: PRELIMINARY ELECTION PROCEDURES

(a) Signature Requirements - The number of signatures of voters required to
place the name of a candidate on the official ballot to be used at a
preliminary election shall be as follows: for the office of mayor, not less than
200 certified signatures; for councilor at-large or school committee member,
not less than 100 certified signatures; for the office of ward city councilor,
not less than 75 certified signatures. Signatures of voters shall be made on a
form prescribed by the registrars of voters and shall be made available not
earlier than April 2 in each preliminary election year and those forms shall
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be submitted to the registrars of voters for certification of the names on or
before the fourteenth day preceding the date fixed for submission to the city
clerk. The forms shail be submitted to the city clerk on or before the close of
business on the forty-fifth day prior to the declared date of the preliminary
election. An individual may appear on the ballot for onily 1 office at any
preliminary, regular or special city election,

(b) Ballot Position - The order in which names of candidates for each office
appear on the ballot shall be determined by a drawing, by iot, conducted by
the city clerk at least 40 days before the preliminary election. The drawing
shall be open to the public.

(c) Determination of Candidates - The 2 people who receive the highest
number of votes for nomination for an office at the preliminary election shalil,
except as provided by subsection (d), be the sole candidates for that office
whose names shall be printed on the official ballot to be used at the regular
or special city election at which the office is to be voted upon and no
acceptance of a nomination shall be necessary to its validity. If 2 or more
persons are to be elected to the same office at the regular or special city
election, the several persons equal in number to twice the number to be
elected, receiving at such preliminary election the highest number of votes
for nomination for that office shall, except as provided by subsection (d), be
the sole candidates for that office whose names shall be printed on the
official ballot, If the preliminary election resuits in a tie vote among
candidates for nomination receiving the lowest number of votes which would
entitle a person receiving the same to have that person’s name printed on
the official ballot for the election, all candidates participating in the tie vote
shall have their names printed on the official ballots, although in
consequence thereof there shall be printed on the ballots the names of

candidates exceeding twice the number to be elected.
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(d) Condition Making Preliminary Unnecessary - If at the expiration of the
time for filing statements of candidates for offices to be voted for at any
preliminary election, not more than twice as many such statements have
been filed with the city clerk for an office as are to be elected to such office,
the candidates whose statements have thus been filed shall be deemed to
have been nominated to the office and those candidates shall be voted on
for such office at the succeeding regular or special city election and the city
clerk shall not print those names on the ballot to be used at the preliminary
election and no other nomination to the office shall be made. If in
consequence it shall appear that no names are to be printed upon the official
ballot to be used at a preliminary election in the city, no preliminary election
shall be held.

SECTION 7-3 REGULAR CITY ELECTION
The regular city election shall be held on the first Tuesday following the first
Monday in November in each odd-numbered year.

SECTION 7-4: BALLOT POSITION, REGULAR CITY ELECTION

The order in which names of candidates for each office appear on the ballot
shall be determined by a drawing, by lot, conducted by the city clerk not
later than 7 days after the certification of the preliminary election results. In
the event that there is no preliminary election in advance of the regular city
election, the drawing shall be conducted on the fourth Tuesday in September
prior to the regular city election. In the event that there is no preliminary
election in advance of a special city election, the drawing shall be conducted
on the sixth Tuesday prior to the special city election. The drawing shall be
open to the public.
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SECTION 7-5: NON-PARTISAN ELECTIONS
All elections for city offices shall be non-partisan and election ballots shail be
printed without any party mark, emblem or other political designation.

SECTION 7-6: WARDS

The territory of the city shall be divided into 5 wards by the city clerk to
consist of nearly an equal number of inhabitants as it is possible to achieve
based on compact and contiguous territory, bounded as far as possible by
the center line of known streets or ways or by other well-defined limits. Each
ward shall be composed of voting precincts established under the General
Laws. The city council shall review these wards to ensure uniformity in the
number of inhabitants at least once every 10 years.

SECTION 7-7: APPLICATION OF STATE GENERAL LAWS

Except as otherwise expressly provided in this charter and authorized by
law, all city elections shall be governed by the General Laws relating to the
right to vote, the registration of voters, the nomination of candidates, voting
places, the conduct of preliminary, regular and special city elections, the
submission of charters, charter amendments and other propositions to the
voters, the counting of votes, the recounting of votes and the determination
of resuits.

ARTICLE 8
CITIZEN PARTICIPATION MECHANISMS

SECTION 8-1: CITIZEN INITIATIVE MEASURES

(a) Commencement - Initiative procedures shall be started by the filing of a
Proposed initiative petition with the city clerk or the secretary of the school
committee. The petition shall be addressed to the city council or to the
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school committee, shall contain a request for the passage of a particular
measure which shall be set forth in full in the petition and shall be signed by
at least 250 voters. At least 25 signatures must be certified from each ward.
The petition shall be accompanied by an affidavit signed by 10 voters and
containing their residential address stating those voters will constitute the
petitioners committee and be responsible for circulating the petition and
filing it in proper form.

(b) Referral to City Solicitor - The city clerk or the secretary of the school
committee shall, immediately following receipt of a proposed petition, deliver
a copy of the petition to the city solicitor. The city solicitor shall, within 15
days following receipt of a copy of the petition, in writing, advise the city
council or the school committee and the city clerk whether the measure as
proposed may lawfully be Proposed by the initiative process and whether, in
its present form, it may lawfully be adopted by the city council or the school
committee. If the opinion of the city solicitor is that the measure is not in
proper form, the reply shall state the reasons for this opinion, in full. A copy
of the opinion of the city solicitor shall be mailed to the members of the
petitioners committee.

(c) Submission to City Clerk - If the city solicitor determines that the petition
is in a proper form, the city clerk shall provide blank forms for the use of
subsequent signers and shall print at the top of each blank form a fair,
concise summary of the proposed measure, as determined by the city
solicitor, together with the names and addresses of the first 10 voters who
signed the originating petition. The city clerk shall notify the first 10 voters
that the blank forms are issued. Within 30 days following the date of the
notice, the petition shall be returned and filed with the city clerk signed by at
least 10 per cent of the total number of registered voters as of the date of
the most recent regular city election. Signatures to an initiative petition need
not all be on 1 paper, but all papers pertaining to any 1 measure shall be
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fastened together and shall be filed as a single instrument, with the
endorsement on it of the name and address of the person designated as
filing the papers. With each signature on the petition there shall also appear
the street and number of the residence of each signer. Within 10 days
following the filing of the petition, the registrars of voters shall ascertain the
number of voters that signed the petition and the percentage that number is
of the total number of voters as of the date of the most recent regular city
election. The registrars of voters shall attach to the petition a certificate
showing the results of its examination and shall return the petition to the
city clerk or the secretary of the school committee, depending on how the
petition is addressed. A copy of the registrars of voters' certificate shall also
be mailed to the members of the petitioners committee.

(d) Action on Petitions - Within 30 days following the date a petition has
been returned to the city clerk or the secretary of the school committee and
after publication under subsection (f), the city council or the school
committee shall act with respect to each initiative petition by passing it
without change, by Passing a measure which is stated to be in lieu of the
initiative measure or by rejecting it. The passage of a measure which is in
lieu of an initiative measure shall be deemed to be a rejection of the
initiative measure. If the city council or the school committee fails to act
within 30 days following the date the measure is returned to it, the measure
shall be deemed to have been rejected on the thirtieth day. If an initiative
measure is rejected, the city clerk or the secretary of the school committee
shall promptly give notice of that fact to the petitioners committee by
certified mail.

(e) Supplementary Petitions - Within 60 days following the date an initiative
petition has been rejected, a supplemental initiative petition may be filed
with the city clerk or the secretary of the school committee, but only by
persons constituting the original petitioners committee. The supplemental
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initiative petition shall be signed by a number of additional voters equal to at
least 5 per cent of the total number of registered voters as of the date of the
most recent regular city election. The signatures on the initial petition filed
under subsection (c) and the signatures on the supplemental petition filed
under this subsection, taken together, shall contain the signatures of at least
15 per cent of the total number of registered voters as of the date of the
most recent regular city election. If the number of signatures to this
supplemental petition is found to be sufficient by the city clerk, the city
council shall call a special election to be held on a date not less than 35 nor
more than 90 days following the date of the certificate of the city clerk that a
sufficient number of registered voters have signed the supplemental
initiative petition and shall submit the proposed measure, without alteration,
to the voters for determination, but if a city election is to be held within 120
days following the date of the certificate, the city council may omit calling
the special election and cause the question to appear on the election ballot
at the approaching election for determination by the voters.

(f) Publication - The full text of an initiative measure which is submitted to
the voters shall be published in at least 1 local newspaper not less than 7
nor more than 14 days preceding the date of the election at which the
question is to be voted upon. Additional copies of the full text shall be
available for distribution to the public in the office of the city clerk.

(9) Form of Question - The ballots used when voting on a measure proposed
by the voters under this section shail contain a question in substantially the
following form:

Shall the following measure which was proposed by an initiative petition take
effect?

(Here insert the fair, concise summary of the proposed measure, as
determined by the city solicitor as referenced in subsection (c)).

0 YES o NO
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(h) Time of Taking Effect - Subject to section 9-4, if a majority of the votes
cast on the question is in the affirmative, the measure shall be deemed to be
effective immediately, unless a later date is specified in the measure.

SECTION 8-2: CITIZEN REFERENDUM PROCEDURES

(a) Petition, Effect on Final Vote - If, within 21 days following the date on
which the city council or the school committee has voted finally to approve
any measure, a petition signed by a number of voters equal to at least 15
per cent of the total number of voters as of the date of the most recent
regular city election and addressed to the city council or to the school
committee, protesting against the measure or any part of it is filed with the
secretary of the school committee or city clerk, the effective date of that
measure shall be temporarily suspended. The school committee or the City
council shall immediately reconsider its vote on the measure or part of it
and, if the measure is not rescinded, the city council shall provide for the
submission of the question for a determination by the voters ejther at a
special election, which it may call at its convenience, within such time as
may be requested by the school committee or at the next regular city
election; provided, however, that pending this submission and
determination, the effect of the measure shall continue to be suspended.
(b) Certain Initiative Provisions to Apply - The petition described in this
section shall be termed a referendum petition and section 9-1, as the section
relates to the filing and certification of signatures, shall apply to such
referendum petitions, except that the words “measure or part thereof
protested against” shail be deemed to replace the word "measure” and the
word “referendum” shall be deemed to replace the word “initiative”. Subject
to section 9-5, the measure or part thereof protested against shall be null
and void unless a majority of those voting on the question shall vote in favor
of the measure or part thereof protested against at the election.
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SECTION 8-3: INELIGIBLE MEASURES

None of the following shall be subject to the initiative or the referendum
procedures:

(1) proceedings relating to the internal organization or operation of the city
council or of the school committee ;

(2) an emergency measure adopted under the charter;

(3) the city budget or the school committee budget as a whole;

(4) any appropriation for the payment of the city's debt or debt service;

(5) an appropriation of funds to implement a collective bargaining
agreement;

(6) proceedings relating to the appointment, removal, discharge,
employment, promotion, transfer, demotion or other personnel action;

(7) any proceedings repealing or rescinding a measure or part of it which is
protested by referendum procedures;

(8) any proceedings providing for the submission or referral to the voters at
an election; and

(9) resolutions and other votes constituting ordinary, routine matters not
suitable as the subject of a referendum petition.

SECTION 8-4 RECALL

(a) Application - Any holder of an elected office in the city, with more than 6
months remaining in the term of office for which the officer was elected,
may be recalled therefrom by the voters of the city in the manner provided
in this section. No recall petition shall be filed against an officer within 6
months after taking office.

(b) Recall Petition - A recall petition may be initiated by the filing of an
affidavit containing the name of the officer sought to be recalled and a
statement of the grounds for recall, provided that the affidavit is signed by
at least 500 voters for the office of mayor or councilor-at-large and at least
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300 voters for any other elected official. The city clerk shall thereupon
deliver to those voters making the affidavit, copies of petition blanks
demanding such recall, copies of which printed forms the city clerk shall
keep available. The blanks shall be issued by the city clerk, with signature
and official seal attached thereto. The blanks shall be dated, shall be
addressed to the city council and shall contain the names of all the persons
to whom the blanks are issued, the number of blanks so issued, the name of
the person whose recall is sought, the office from which removal is sought
and the grounds of recall as stated in the affidavit. A copy of the petition
shall be entered in a record book to be kept in the office of the city clerk.
Said recall petition shall be returned and filed with the city clerk within 28
days after the filing of the affidavit, and shall have been signed by at least
20 percent of the voters of the city for any officer elected at large and signed
by at least 20 percent of the voters of the ward for an officer elected by
ward. The city clerk shall submit the petition to the registrars of voters and
the registrars shall, within 5 days, certify thereon the number of signatures
which are names of voters.

(c) Recall Election - If the petition shall be found and certified by the city
clerk to be sufficient, the City clerk shall submit the same with such
certificate to the city council within 5 days, and the city council shall give
written notice of the receipt of the certificate to the officer sought to be
recalled and shall, if the officer does not resign within 5 days thereafter,
order an election to be held on a date fixed by the city council not less than
64 days and not more than 90 days after the date of the city clerk’s
certificate that a sufficient petition has been filed; provided, however, that if
any other city election is to occur within 120 days after the date of the
certificate, the city council shall postpone the holding of the recall election to
the date of such other election. If a vacancy occurs in said office after a
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recall election has been ordered, the election shall not proceed as provided
in this section.

(d) Office Holder - The incumbent shall continue to perform the duties of the
office until the recall election. If said incumbent is not recalled, the
incumbent shall continue in office for the remainder of the unexpired term
subject to recall as provided in (f) below. If recalled, the officer shall be
deemed removed and the office vacant. The vacancy created thereby shall
be filled under articles 2, 3, and 4 of this charter for filling vacancies in such
office. A person chosen to fill the vacancy caused by a recall shall hold office
until the next regular city election. Should the person be a candidate in the
subsequent election, that person will not be allowed to have “candidate for
re-election” appear on the ballot at such election.

(e) Ballot Proposition - The form of the question to be voted upon shall be
substantially as follows: "Shall [here insert the name and title of the elective
officer whose recall is sought] be recalled?" Yes No

If a majority of the votes cast upon the question of recall is in the
affirmative, such elected officer shall be recalled.

(f) Repeat of Recall - In the case of an officer subjected to a recall election
and not recalled thereby, no recall petition shall be filed against such officer
until at least 270 days after the election at which the officer's recall was
submitted to the voters of the city.

(g) Office Holder Recalled - No person who has been recalled from an office
or who has resigned from office while recall proceedings were pending
against such person, shall be appointed to any city office within 2 years after
such recall or such resignation.

SECTION 8-5: REQUIRED VOTER PARTICIPATION
For any measure to be effective under initiative procedure and for any
measure to be declared null and void under a referendum procedure and for
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any recall election, at least 20 per cent of the voters as of the most recent
regular city election must vote at an election that includes on the ballot
submission to the voters of 1 or more initiative or referendum or recall
questions. For recall of a ward councilor, 20 per cent of the affected ward’s
voters must vote,

SECTION 8-6: SUBMISSION OF OTHER MATTERS TO VOTERS

The city council may on its own motion and shall at the request of the school
committee, if 2 measure originates with that body and pertains to affairs
under its jurisdiction, submit to the voters at a regular city election for
adoption or rejection a measure in the same manner and with the same
force and effect as are provided for submission by initiative or referendum
petitions,

SECTION 8-7: CONFLICTING PROVISIONS

If 2 or more measures passed at the Same election contain conflicting
provisions, only the 1 receiving the greatest number of affirmative votes
shall take effect.

ARTICLE 9
GENERAL PROVISIONS

SECTION 9-1: CHARTER CHANGES

This charter may be replaced, revised or amended in accordance with any
procedure made available under the state constitution or by the General
Laws.
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SECTION 9-2: SPECIFIC PROVISION TO PREVAIL

To the extent that a specific provision of this charter conflicts with any
provision expressed in general terms, the specific provision of the charter
shall prevail.

SECTION 9-3: RULES AND REGULATIONS

A copy of all rules and reguiations adopted by a city agency shall be placed
on file in the office of the city clerk not later than the effective date of the
rule or regulation and shall be available for review by any person who
requests such information at any reasonable time. Unless an emergency
exists, as determined by the mayor, no rule or reguiation adopted by a city
agency shall become effective until at least 5 days following the date it is
filed.

SECTION 9-4: PERIODIC REVIEW OF ORDINANCES

Not later than July 1, at S-year intervals, in each year endinginaS5orina
0, the mayor and city council shall provide for a review to be made of some
or all of the ordinances of the city to prepare a proposed revision or
recodification of them. This review shall be made by a special committee to
be established by ordinance. All members of the committee shall be voters
of the city. The special committee shall file its report with the city clerk at a
date specified by ordinance. The review of city ordinances shall be under the
supervision of the city solicitor.

SECTION 9-5: PERIODIC REVIEW OF CHARTER

Not later than July 1, at 10-year intervals, in each year ending in a 3, the
mayor and city council shall provide for a review to be made of the city
charter. This review shall be made by a special committee whose
composition and term shall be determined by ordinance, provided however,
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that members of the committee shall be voters of the city but shall not hold
any elected or appointed office or position within the city. The special
committee shall file its report with the city clerk at a date specified by
ordinance. Copies of any recommendations shall be made available to the
public at a cost not to exceed the actual cost of the reproduction.

SECTION 9-6: UNIFORM PROCEDURES GOVERNING MULTIPLE-MEMBER
BODIES

(a) Officers ~ All appointed multiple-member bodies shall elect a chair, a
vice-chair and a secretary and any other officer it deems necessary.

(b) Meetings - All appointed muitiple-member bodies of the city shall meet
regularly at the times and places that the multiple-member body, by the
body’s own rules, prescribe. Special meetings of any multiple-member body
shall be held at the call of the chair or by a majority of the members of the
body. Notice of the meeting shall be posted as required by law. Except as
may otherwise be authorized by law, all meetings of all multiple-member
bodies shall at all times be open to the public.

(c) Meeting Documents and Submissions - Each appointed multiple-member
body shail determine its own rules and order of business. Each multiple-
member body shall provide for the keeping of agendas, minutes and related
submissions of its proceedings. All such documents shall be a public record
and certified copies shall be placed on file in the office of the city clerk within
a reasonable period from the date of approval.

(d) Voting - If requested by a member, or as otherwise required, a vote of
an appointed multiple-member body shall be taken by a roll call vote and the
vote of each member shall be recorded in the minutes, but if the vote is
unanimous, only that fact need be recorded.

(e) Quorum - A majority of the members of an appointed multiple-member
body shall constitute a quorum. Unless some other provision is made by the
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multiple-member body's own rules while a quorum is present, except on
procedural matters, a majority of the full membership of the body shall be
required to vote on any matter representing an exercise of the powers of the
multiple-member body. General Laws related to a vote to meet in “executive
session” shall always require a majority of members of the body.

SECTION 9-7: REFERENCES TO GENERAL LAWS

All references to General Laws contained in the charter refer to the General
Laws of the commonweaith and are intended to refer to and to include any
amendments or revisions to such chapters or sections or to the
corresponding chapters and sections of any rearrangement, revision or
recodification of such statutes enacted or adopted subsequent to the
adoption of this charter.

SECTION 9-8: COMPUTATION OF TIME

In computing time under this charter the day of the act or event after which
the designated period of time begins to run shall not be included. The last
day of the period shall be included, unless it is a Saturday, Sunday or legal
holiday, in which event the period shall be extended to the next day which is
not a Saturday, Sunday or legal holiday. When the period of time designated
is fewer than 7 days, intermediate Saturdays, Sundays and legal holidays
shall not be included, when the period is 7 days or more, Saturdays,
Sundays and legal holidays shall be included.

SECTION 9-9: OATHS OR AFFIRMATIONS FOR THE OFFICE OF MAYOR, CITY
COUNCIL, SCHOOL COMMITTEE, CITY CLERK

A mayor-elect, the city council members-elect, and the school committee
members-elect shall, on the first Monday in the January of each even-
numbered year, meet and take an oath or affirmation to the faithful
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discharge of the duties of their office by the city clerk. If the first Monday in
January of such even-numbered years falls on a legal holiday, the oaths or
affirmations shall be taken on the following day. Upon receiving the oath or
affirmation, each official shall document the same by signing an oath or
affirmation that shall be kept in a bound book maintained by the city clerk.
In the case of the absence of the mayor-elect or any member-elect of the
city council or school committee on the day the oath is administered, the
oath or affirmation may at any time thereafter be administered to that
person by the city clerk, the assistant city clerk, a judge of a court of record
or by a justice of the peace. Modifications to this section may be prescribed
by ordinance.

SECTION 9-10: CERTIFICATE OF ELECTION OR APPOINTMENT

Every person who is elected or appointed to an office or as a member of a
multiple-member body shall receive a certificate of that election or
appointment from the city clerk. Except as otherwise provided by law, every
person who is elected or appointed to an office or as a member of a
muitiple-member body, before performing any act under this election or
appointment, shall take and subscribe to an oath or affirmation to qualify to
enter upon the duties. A record of this oath or affirmation shall be kept by
the city clerk.

SECTION 9-11: LIMITATION ON OFFICE HOLDING

Unless otherwise allowed by law or this charter, no person shall
simultaneously hold more than 1 city office or position of employment. This
section may be waived by the mayor upon the appointment of a person to
an additional office or position of employment by filing a notice of the waiver
with an explanation and justification with the city clerk.
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SECTION 9-12: FELONY CONVICTION
An elected official who has been convicted of a state or federal felony while
holding office shall be deemed to have vacated the office.

SECTION 9-13: ENFORCEMENT OF CHARTER PROVISIONS

It shall be the duty of the mayor to see that the charter is faithfully followed
and complied with by all city agencies and city employees. Whenever it
appears to the mayor that a city agency or city employee is failing to follow
this charter the mayor shall, in writing, cause notice to be given to that
agency or employee directing compliance with the charter. If it shall appear
to the city council that the mayor personally is not following the charter the
city council shall, by resolution, direct the attention of the mayor to those
areas in which it believes there is a failure to comply with the charter. The
procedures made available in chapter 231A of the General Laws may be
used to determine the rights, duties, status or other legal relations arising
under this charter, including any question of construction or validity which
may be involved in such determination.

ARTICLE 10
TRANSITIONAL PROVISIONS

SECTION 10-1: CONTINUATION OF EXISTING LAWS

All general or special laws, city ordinances and rules and regulations of or
pertaining to the city of Gardner, including special acts creating regional
entities and arrangements of which the city is a member, that are in force
when this charter takes effect, and not specifically or by implication repealed
by this charter, shall continue in full force and effect until amended or
repealed, rescinded by law or until they expire by their own limitation. In
any case in which this charter is found to be inconsistent with any general or
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special law that would otherwise be applicable, this charter shall be deemed
to prevail. Every inconsistency between the prior law and this charter shall
be decided in favor of this charter.

SECTION 10-2: CONTINUATION OF GOVERNMENT AND ADMINISTRATION
Except as specifically provided for in this charter, all city agencies shall
continue to perform the duties of the agency until re-elected, reappointed or
until successors to the respective positions are duly appointed or elected or
until the duties have been transferred and assumed by another city agency.

SECTION 10-3: TRANSFER OF RECORDS AND PROPERTY

All records, property and equipment of a city agency, or part thereof, the
powers and duties of which are assigned in whole or in part to another city
agency, shall be transferred immediately to that agency.

SECTION 10-4: EFFECT ON OBLIGATIONS

All official bonds, recognizance, obligations, contracts and other instruments
entered into or executed by or to the city before the adoption of this charter
and all taxes, assessments, fines, penalties and forfeitures, incurred or
imposed, due or owing to the city, shall be enforced and collected and all
writs, prosecutions, actions and causes of action, except as otherwise
provided in this charter, shall continue without abatement and remain
unaffected by the charter. No legal act done by or in favor of the city shall
be rendered invalid by reason of the adoption of this charter.

SECTION XX. This charter shall take effect upon its ratification by the voters
and in accordance with the following schedule:
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(1) All city officers and employees shall continue to perform the duties of the
office in the same manner and to the same extent as previously performed
prior to the ratification by the voters of this charter.

(2) The first election of officers under this charter shall be held on November
3, 2015, to elect a mayor for a 4-year term, members of the city council for
2-year terms, and 3 members of the school committee for 4-year terms. The
3 members of the school committee elected at the 2013 regular city election
shall continue to hold office for the remainder of the terms for which they
were elected. A preliminary election nominating candidates to be elected
shall be held on September 15, 2015, if necessary, under article 7 of the
charter.

(3) On January 4, 2016 the persons elected in November 2015 shall be
sworn to the faithful performance of their duties.

(4) Not later than 30 days following the date of the ratification of this charter
by the voters, the city cierk shall give to each member of the general court
who represents the city of Gardner or a portion thereof a copy of the vote
ratifying this charter.

(5) Immediately after the election at which this charter is adopted, the city
council shall appoint 4 persons to a committee to begin a review of the city
ordinances to prepare such revisions and amendments as may be needed or
necessary to bring the ordinances into conformity with the charter and to
fully implement the charter. The city clerk shall be the fifth member of that
committee. The committee shall submit a report, with recommendations,
within 1 year following its establishment and may submit interim reports
with recommendations at any time; and provided, further that the city
solicitor, or special counsel appointed for this express purpose, shall serve as
an advisor to the committee,

(6) Not later than September 30, 2015, the mayor shall promulgate a series
of administrative orders under article 5 of the charter.
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(7) Until such time as modified under article 5 of the charter, chapter 511 of
the acts of 1991 relative to the terms of the license commissioners shall
remain if effect,

(8) Until such time as another level of compensation is established under the
charter, the initial compensation for the mayor, city councilors and school
committee members shall be that which is in effect on the date of the 2013
regular city election.

(9) The mayor and the city council in office at time this charter is adopted
and the mayor and successor city council elected under this charter, may
adopt measures that clarify, confirm or extend any of the transitional
provisions in order that the transition may be made in the most expeditious
manner possible; provided, that such authority shall not extend beyond 5
years from the date of voter approval of this act.

SECTION XX. The following question shall be placed on the baliot to be used
at a special city election to be held in the city of Gardner concurrently with
the biennial state election on November 4, 2014: Shall an act entitled “An
Act Revising the Charter for the City of Gardner” be accepted?

The city solicitor shall prepare the summary of the proposed special act
charter which shall appear on the ballot along with the question provided in
this section.

If a majority of votes cast in answer to the question is in the affirmative, the
city shall be taken to have accepted the charter of the city of Gardner, but
not otherwise.

SECTION XX. This act shall take effect upon its passage.
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CITY OF GARDNER
LAW DEPARTMENT

John M. Flick
City Sulicitor

144 Central Street, Suite 201
Gardner, MA 01440

JiltA. Romer
Assistant City Solicitor

Telephone (978) 632-7948
I Fax (978) 630-370
PR 5 09  O78) 630-3703

Writer’s Email:

GIVY oL
March 3, 2015

VIA HAND DELIVERY

James Walsh, President
Gardner City Council
City of Gardner

95 Pleasant Street
Gardner, MA 01440

Re:  Law Department Charter Review for the City of Gardner

Dear President Walsh:

The Law Department has been asked to perform a comprehensive legal review of the existing
City Charter of the City of Gardner (“Charter”). Specifically the Law Department has been
asked to provide a section by section legal review identifying any provisions which are
“obsolete, in conflict with state or federal law, or otherwise unenforceable.”

This analysis does not address stylistic changes which may be appropriate given the fact that the
current Charter was drafted almost one hundred years ago. Notation is made of those sections
which are merely historical or relate to the initial procedure employed in adopting the Charter.
Such sections are eligible for updating in any proposed re-write or amendment to the existing
Charter as they may now be obsolete.

Massachusetts has long recognized each municipality’s right to self-governance, However, this
right does not exist, except for the blessing of the Commonwealth’s legislative body, the General
Court. See Bd. of Appeals of Hanover v. Hous, Appeals Comm. in Dep't of Cmty. Affairs, 363
Mass. 339, 356 (1973) (“What the State gave, it could aiso take away because ‘the towns of the
Commonwealth possess no inherent right to self-government.”) The power resides in the
General Court to “erect and constitute municipal or city governments.” See Paddock v. Town of
Brookline, 347 Mass. 230, 237-38 (1964). However, the power to control local municipal
governments is limited; such control by the state legislature must be “for the good and welfare of
[the] commonwealth.” Id, at 239.
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In 1966, the Massachusetts Declaration of Rights was amended to codify the right of
municipalities to engage in self-govemment for “essentially local matters.” This amendment,
known as the Home Rule Amendment (the “HRA™) firmly established “the customary and
traditional liberties of the people with respect to the conduct of their local government, and to
grant and confirm to the people of every city and town the right of self-government in local
matters, subject to the provisions of this article and to such standards and requirements as the
general court may establish by law in accordance with the provisions of this article.” Mass.
Const. Amend. Art. 2, § 1.

This power includes the power to adopt, amend, and revise municipal charters. Mass. Const.
Amend. Art. 2, § 2. However, any such charter must be consistent with the constitution and the
laws of the Commonwealth of Massachusetts, /d F urthermore, the HRA does provide for
certain categories of laws that may not be governed by municipal charters, These include
elections (other than local elections), taxes, borrowing, disposal of park land, private laws
governing civil relationships, and defining felonies, or imposing imprisonment. Mass. Const.
Amend. Art. 2, § 7. The limitation on elections does not include elections to adopt charter
commissions or approve revisions to charters.

On its face, the Charter can be perceived as a simple document, however, when viewed in the
context of the complexity of state and federal laws, the Charter itself becomes more complex. In
light of the voluminous nature of the state and federal laws which may have some limited impact
on the Charter, an exhaustive and detailed review of every potentially relevant state or federal
statute or regulation is not feasible. Therefore, the Charter was reviewed in the context of certain
applicable Massachusetts constitutional standards and existing state law. While certain sections
of the existing charter require little comment, others are worthy of more robust discussion.
Nevertheless, a serious attempt has been made, in the interest of brevity, to dispense with lengthy
dissertations more appropriate for legal scholarly discourse,

There are certain general principles which must guide the review and revision process of any
municipal charter. First and foremost, is the standing principle that a municipal charter has the
force of law except when it contradicts with an existing state law. See Kowalczyk v. Town of
Blackstone, 48 Mass. App. Ct. 58, 59 (1999) (“Municipal charters duly adopted in accordance
with G.L. ¢. 43B have the effect of law so long as they present no conflict with laws enacted by
the Legislature.”) To the extent that a municipal charter provision simply restates a matter which
is addressed by Massachusetts law, such provision is superfluous as the state law will control.
Nevertheless, a municipal charter, at the local level, is analogous to the state or federal
constitution,; all other local ordinances are subservient to the municipal charter.

Of primary importance in a municipal charter is the structure of the legislative and executive
branches of local government and assurances that there is an appropriate separation of these
branches. Such a separation of powers is essential to the efficient and effective operation of
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local government. The City of Gardner, in the original adoption of its Charter established a Plan
B form of government organized in accordance with M.G.L.c. 43, §§ 56 - 63. AsaPlanB city,
the mayor is the Chief Executive Officer, and the City Council is the legisiative body. See
MG.L c 43, §§ 58 & 59. Thus the mayor’s office is limited in its function to the executive
functions of government, as the city council is limited in its function to the legislative functions
of government. As the chief executive officer, a mayor of a Plan B city is considered a “weak
mayor.” However, this designation simply refers to the mayor’s power of appointment. See
MG.L. c. 43, § 52. In all other respects the executive authority of a mayor, and the legislative
authority of a city council in a Plan A and Plan B city, are the same.

Undergirding the separation of powers is Article 30 of the Massachusetts Declaration of Rights,
which states:

In the government of this commonwealth, the legislative department shall never
exercise the executive and judicial powers, or either of them: the executive shall
never exercise the legislative and judicial powers, or either of them: the judicial
shall never exercise the legislative and executive powers, or either of them: to the
end it may be a government of laws and not of men. Mass. Const. Pt. 1, art. XXX
see also In re Opinion of the Justices to the Governor, 369 Mass. 990, 992 (1976)
(“The concept of separation of powers is fundamental to our form of government,
and is embodied in art. 30 of the Declaration of Rights.”™)

This separation of powers and the principle that no branch of government shall ever
exercise the function of another is fundamental to our democratic form of government,
and essential to the effective and efficient work of government.

I now direct your attention to the analysis of each section of the Charter.
SECTION 1

Section 1 is predominantly introductory and historical. Those aspects declaring the City of
Gardner as a “body corporate and politic” do have legal significance and do not require any
change at this time,

SECTION 2

Section 2 is largely procedural and historical and is, therefore, obsolete. This action has been
completed and is no longer necessary as a substantive provision within the Charter. Those aspect
of Section 2 which establish the number of Wards and the procedure for dividing the City into
Wards are appropriate and necessary and could be revised for stylistic reasons.
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SECTION 3

Section 3 is largely procedural and historical and is, therefore, obsolete. This action has been
completed and is no longer necessary as a substantive provision within the Charter,

SECTION 4

There is nothing in Section 4 that is, per se, unlawful or obsolete. It is relevant to point out that
M.G.L. c. 43, §58 provides for a two year term for a mayor in a Plan B city. Therefore, the
current Charter language does not conflict with current Massachusetts law. There may be valid
reasons to expand this term, however, such discussions are left to public and legislative
discourse,

SECTION 5

There is nothing in Section 5 that is, per se, unlawful or obsolete. It is relevant to point out that
M.G.L. c. 43, §59 provides for a two year term for city councilors in a Plan B city. Therefore,
the current Charter language does not conflict with current Massachusetts law.

SECTION 6

Section 6 is, in part, incongruous with current Massachusetts law in respect to the appointment of
the City Auditor and the City Treasurer. These issues are discussed in more detail below in the
relevant sections discussing the appointment process of these Department Heads.

SECTION 7
Other than stylistic changes to update the language in Section 7, no changes are necessary.
SECTION 8

Section 8 does not in its entirety contradict any current state law. It should be noted that any
hearing conducted in accordance with Section 8 must be conducted in strict compliance with the
Open Meeting Law. Section 7 of the Charter also has to be implemented in conjunction with
Section 8 of the Charter. The relationship between these two sections is discussed below,

SECTION 9

Section 9 does, in part, contradict current Massachusetts case law. While there is no statute, per
se, which defines specific municipal employees as “executive” or “legislative,” Massachusetts
courts have looked to the functions of various municipal officials in determining the appropriate
branch of government in which certain municipal officers belong. There is little question that the
City Clerk is a legislative office and should be appointed by the City Council without approval of
the mayor. See City of Somerville v. Labor Relations Comm'n, 53 Mass. App. Ct. 410 (2001).
However, the same cannot be said for the City Auditor and the City Treasurer/Collector
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positions. As stated by the Massachusetts Department of Revenue in its 2008 Financial
Management Review of the City of Gardner: “Daily management of finances in a city is a core
executive function.” See City of Gardner Financial Management Review, p. 6 (2008). It should
not go unnoticed that the first recommendation of the Department of Revenue in this report was
to Improve the Coordination of Financial Functions. This recommendation consisted of two
parts, 1) that the mayor establish a financial management team, and 2) that the city grant the
mayor’s office appointment authority over all financial offices. Id This recommendation is
supported by Massachusetts case law holding that the function of the auditor is executive not
legislative. King v. Mayor of Quincy, 270 Mass. 185, 187 (1930) (“Intrinsically the functions of
an auditor of accounts of a city are executive and administrative rather than legislative.”) The
shifting of the auditor and treasurer/collector appointments from the legislative branch to the
executive branch would also eliminate the violation of the separation of powers inherent in the
current appointment process.

The City of Gardner has two branches of government, the legislative branch and the executive
branch. Each City Department is categorized as executive or legislative deepening on the
function of the various departments. Based on the current structure of the City’s Departments,
all functions of financial management fall under the legislative branch of government when the
functions of these offices clearly belong to the executive branch. The City Council has both the
appointment authority for the primary financial officers in the City, and the sole authority to
remove these officers. See City of Gardner Charter, Section 8. The current
appointment/removal process for the auditor and treasurer/collector, therefore, allows the
legislative branch of government to exercise an inordinate amount of control over the executive
functions of government. Since the City Council has appointment authority and the authority to
remove persons from these positions, the persons holding these positions answer only to the City
Council as their appointing authority.

It follows, therefore, that the City Council, as the appointing authority, is responsible for
overseeing and managing the day to day activities of the municipal officers it appoints and
implementing disciplinary and other corrective action when necessary. Thus, it is the appointing
authority that can control the tasks, methods, and performance of these municipal offices. Since
these are essentially executive offices, the City Council has the potential to completely control
and interfere in the executive financial management of the City, This is a violation of
Massachusetts law. “It is when [the legislature] attempts to interfere with action taken by the
executive department . . . and thus to project itself into a field of action which belongs to another
department, that art. 30 of the Declaration of Rights is violated.” Opinion of the Justices to the
Senate, 375 Mass. 827, 841, 3 (1978).

It is important to review and determine the salient functions of cach position to determine its
proper ptace within the branches of municipal government. The MA Department of Revenue,
being the regulatory agency which oversees municipal finance matters is in a unique position to
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conduct this analysis. Much weight, therefore, should be given to the recommendations made by
the Department of Revenue in its 2008 Financial Management Review of the City of Gardner.

SECTION 10

Section 10 is self-limiting. The council’s power to take any steps in compliance with Section 10
is limited in that all such action must be done in compliance with Massachusetts law. There is,
therefore, nothing in Section 10 which conflicts with any Massachusetts statute.

SECTION 11

Section 11 appears to contradict Massachusetts law governing increases to the salaries of mayors
and elected councilors,

M.G.L. c. 39 sec. 6A titled Municipal Salaries; Increase and decreases; Procedure, provides, in
part:

Notwithstanding the provisions of any city charter to the contrary, the mayor and
the members of the city council, or other legislative body of a city, shall receive
for their services such salary as the city council...shall by ordinance determine . .
. No increase or reduction in such salaries shall take effect during the year in
which such increase or reduction is voted, and no change in such ordinance shall
be made between the election of a new council ...and the qualification of the new
council....” (e.g. between Nov. and Jan. immediately following a regular city
election),

M.G.L. c. 43 sec.17A titled Salaries of mayor, city manager and council provides,
in part:

The Mayor or city manager and the members of the city council shall receive for
their services such salary as the city council shall by ordinance determine... No
increase or reduction in the salaries of mayor or city councilors shall take effect
during the year in which such increase or reduction is voted, and no change in
such salaries shall be made between the election of a new council and the
qualification of the new council.

M.G.L. c. 44 sec.33A titled Salary provisions in Budget; requirements and limitations, provides:

The annual budget shall include sums sufficient to pay the salaries of officers and
employees fixed by law or by ordinance. Notwithstanding any contrary provision
of any city charter, no ordinance providing for an increase in the salaries or wages
of municipal officers or employees shall be enacted except by two thirds vote, nor
unless it is to operative for more than three months during the calendar year in
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which it is passed.” (needs to be operative on or before September 30 of the
calendar year in which it is passed).

Section 11 provides that;

The mayor shall receive for this services such salary as the city council by
ordinance shall determine and he shall receive no other compensation from the
city. His salary shall not be increased or diminished during the term for which he
is elected.

The council may, by a two thirds vote of all its members, taken by a call of the yeas and
nays, establish a salary for its members. Such salary may be reduced but no increase
therein shall be made to take effect during the year in which the increase is voted.

When the statutes and the Charter are read together, they appear to be contradictory. In fact, one
statute, M.G.L. c. 44, § 33A seems to stand out since it dictates that any increase in the salaries
of municipal officers or employees must be operative for three months of the year in which the
ordinance is passed. The intent of this requirement is so that the city council that passes the
increases bears some of the financial burden of the increases. Unfortunately the statute does not
define the terms municipal officer or employee. Both the Mayor and members of the City
Council are employees of the City. Therefore, it would appear on its face as though this statute
dictates requirements for the setting of the Mayor’s salary. It appears therefore, that any increase
in the mayor’s salary by ordinance must be operative for three months in the year in which the
ordinance is passed.

However, contrast this with M.G.L. c. 39, § 6A and M.G.L. c. 43, § 17A which mandate that no
increase in the mayor’s or city council’s salaries shail be effective in the calendar year in which
the increase is passed and the City Charter which prohibits the increase (or decrease) of the
mayor’s salary during his or her term. Because of the language in M.G.L. c. 39, § 6A and
M.G.L. c. 43, § 17A which specifically apply to mayors and city councils, the only way to
reconcile M.G.L. c. 44, § 33A, which requires that increases in the salaries of officers and
employees fixed by ordinance “be operative for more than three months during the calendar year
in which it is passed” is to conclude that M.G.L. c. 44, § 33A does not apply to ordinances
setting the salaries of the mayor or city councilors. Admittedly there is no legal support for this
conclusion other than the specific language of M.G.L. c. 39, § 6A and M.G.L. c. 43,§ 17A
which apply directly to salaries of mayors and city councilors and, therefore operates
independently of M.G.L. c. 44, § 33A.

It is the opinion of the Law Department, therefore, that the only way to address the mayor’s

safary and city councilors® salaries without violating the Charter is to comply with M.G.L. c. 39,
§ 6A and M.G.L. c. 43, § 17A and ignore M.G.L. c. 44, § 33A. Therefore, there are two i
prohibitions with which the City Council must comply when contemplating an increase in the
mayor’s or councilor’s salaries 1) M.G.L. c. 39, § 6A and M.G.L. c. 43, § 17A require that no
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increase or reduction in the mayor or city council salaries shall take effect during the year in
which such increase or reduction is voted, and 2) the Charter prohibits changing the mayor’s
salary during the term for which he (or she} is elected. These statutes and the Charter can be
applied in a consistent manner. In order to do this, the Council can pass a change in the salary of
the mayor and councilors any time between January afier the new council has been elected and
the next council election, however the change cannot be effective until the beginning of the next
mayoral and council term. However, being cognizant of the principle set forth in M.G.L. c. 44, §
33A that a city council cannot pass on a financial burden to a future council of which it has not
born a portion, the City Council, in passing any measure increasing the mayoral or councilor
salaries should place a priority on meeting full compliance with the statutory provisions to the
deference of the Charter.

SECTION 12

There is nothing within Section 12 which appears to conflict with state or federal law.
SECTION 13

There is nothing within Section 13 which appears to conflict with state or federal law.
SECTION 14

There is nothing within Section 14 which appears to conflict with state or federal law.
SECTION 15

There is nothing within Section 15 which appears to conflict with state or federal law.
SECTION 16

There is nothing within Section 16 which appears to conflict with state or federal law.
SECTION 17

There is nothing within Section 17 which appears to conflict with state or federal law.
SECTION 18

There is nothing within Section 18 which appears to conflict with state or federal law.
SECTION 19

There is nothing within Section 19 which appears to conflict with state or federal [aw.
SECTION 20

There is nothing within Section 20 which appears to conflict with state or federal law.
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SECTION 21

While the establishment of the first city election is merely historical at this point, and therefore,
obsolete, there is nothing in Section 21 which appears to conflict with state or federal law. This
section is necessary to establish the day on which city elections are to be held.

SECTION 22

Local election is an inherent local matter and therefore, there is nothing unlawful about Section
22 of the Charter.

SECTION 23

Local election is an inherent local matter and therefore, there is nothing unlawful about Section
23 of the Charter.

As set forth in Section 23, the oath of office is to be administered to the mayor-elect and city
councilors-elect on the first Monday in January after an election. If the mayor-elect, or a
councilor-elect is absent from that meeting the Charter allows the oath of office to be
administered at any meeting thereafter. This provision presents an interesting problem, since no
limitations are placed on the duration of the absence. However, to place a time limit on this
could result in a disenfranchisement of a person duly elected by the registered voters of Gardner.
On the other hand, leaving an office vacant for an extended period of time could disenfranchise a
group of voters who remain unrepresented for a long period of time. If this section is read in
conjunction with Section 32 of the Charter, procedures for filling a vacancy, the issue is further
complicated as the term “vacancy” is undefined in the Charter. M.G.L. c. 43, § 59A defines
vacancy as being the result of the death, removal, or resignation of the elected person. The
current charter provides no mechanism to remove a person elected as either mayor or councilor.
It is the opinion of the Law Department that the Charter should be amended to include removal
procedures in the event a duly elected person fails to take the oath of office for an extended
period of time in order to create a vacancy and invoke the procedures to fill such vacancy.

SECTION 24

There is nothing inherently unlawful about Section 24. However, it is problematic that Section
24 allows for the passage of ordinances to define how the legislative powers of the Council may
be exercised. Ordinances are subject to executive approval or veto. As such, this would be an
inappropriate encroachment of the executive branch on the legislative branch, Please refer to the
above discussion on the separation of the branches of government for the legal basis.

SECTION 25

There is nothing inherently unlawful about Section 25. However, it must be noted that since the '
adoption of the Charter, the Massachusetts legislature has passed laws defining public records
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and establishing certain matters which are exempt from such public discourse. Therefore, a
mayor cannot be compelled to answer questions concerning information which has legally been
determined to be exempt from public disclosure and thus risk violating state or federal law in
doing so. By way of example, personnel records are recognized as being largely confidential as
are enroliment records and claim records for health insurance. Therefore, Section 25 cannot be
used to compel the mayor or another to disclose to the City Council the names of all health
insurance claimants and the nature of their claims. Such a disclosure would violate both
Massachusetts and Federal privacy laws.

SECTION 26

For the most part, the passage of an ordinance is a local matter. In certain circumstances the
legislature has passed statutes controlling specific categories of ordinances. For instance M.G.L.
¢. 40A strictly controls how local zoning ordinances are passed and administered. The
procedures set forth in Section 26, and those following, to the extent that they contradict with
M.G.L. c. 40A are unenforceable. Each ordinance which the council seeks to pass should be
reviewed by legal counsel prior to formal action,

SECTION 27

Subject to any restrictions set forth in specific state laws to the contrary (see discussion of
Section 26 above), there is nothing within Section 27 which appears 1o conflict with state or
federal law,

SECTION 28

Subject to any restrictions set forth in specific state laws to the contrary (see discussion of
Section 26 above), there is nothing within Section 28 which appears to conflict with state or
federal law.

SECTION 29

Subject to any restrictions set forth in specific state laws to the contrary (see discussion of
Section 26 above), there is nothing within Section 29 which appears to conflict with state or
federal law.

SECTION 30
There is nothing within Section 30 which appears to conflict with state or federal law.
SECTION 31

There is nothing within Section 31 which appears to conflict with state or federal law. However,
it must also be stated that the City Council has no authority to structure, determine, or otherwise
establish or abolish positions (see Section 10 of the Charter) within the mayor’s office. See
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Boston City Council v. Menino, 2000 WL 744356 (2000). This legal restriction does not apply to
the appropriation of money to fund the positions within the mayor’s office.

SECTION 32

There is nothing within Section 32 which appears to conflict with state or federal law. However
see the discussion in Section 23 above which highlights the need to add provisions to the Charter
to address the lack of a definition of the term “vacancy.”

SECTION 33

Section 33 violates Massachusetts law in that the City of Gardner lacks any legal authority to
assess term of imprisonment pursuant to the HRA. Furthermore, state law has fully occupied the
area of conflicts of interests through the passage of the Commonwealth of Massachusetts ethics
laws and the application of those laws to all municipal employees. Therefore, this section is both
contradictory with existing state law, and it is also obsolete.

SECTION 34

All contracts which the City seeks to enter into, whether for goods or services are governed by
M.G.L. c. 30B. Therefore, Section 34 is obsolete.

SECTION 35

All contracts which the City seeks to enter into, whether for goeds or services are governed by
M.G.L.c. 30B. Thereis nothing in Section 35 which is, per se, unlawful or obsolete. However,
any contracts entered into in accordance with Section 35 would be subject to the provisions of
M.G.L. c. 30B.

SECTION 36

Section 36 is self-limiting. The City Council’s power to take land by eminent domain in
compliance with Section 36 is limited in that all such action must be done in compliance with
M.G.L. ¢. 79. There is, therefore, nothing in Section 36 which conflicts with any Massachusetts
statute. The taking of land by eminent domain is also heavily regulated by federal law and the
awarding of damages to persons displaced by such taking.

SECTION 37

There is nothing in Section 37 that is, per se, unlawful. The language in Section 37 which
discusses the first election of the first school committee is historical in nature and is, therefore,
obsolete.
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SECTION 38

Language in Section 38 which makes provision for the civil service appointment of certain
School Department employees is obsolete given that legislation has been passed removing
certain positions within the School Department from Civil Service. There are no Civil Service
positions within the School Department. Therefore this language is now obsolete.

SECTION 39

There is nothing in Section 39 that is, per se, unlawful or obsolete.
SECTION 40

There is nothing in Section 40 that is, per se, unlawful or obsolete.
SECTION 41

There is nothing in Section 41 that is, per se, unlawful or obsolete.
SECTION 42

Section 42, if followed, constitutes a violation of M.G.L. c. 30A, the Massachusetts Open
Meeting Law (the “OML"). This section of the Charter allows four members of the School
Committee to call a private meeting, i.e. an executive session. Unless the reasons for such a
private meeting met the exceptions to the OML allowing executive session, a “private” meeting
of the School Committee would violate the OML. Since the OML fully governs the conduct of a
public meeting, this section of the charter is largely obsolete.

SECTION 43

Section 43 presents a procedural problem. Nowhere in Section 43, is the term “vacancy”
defined. Similar procedures should be adopted as discussed above in Sections 23 and 32,

SECTION 44

The filing of initiative petitions with the City Council is governed by M.G.L. c. 43, § 37 and the
statutory sections which follow. While there is nothing in Section 44 which is contrary to the
process set forth in M.G.L. c. 43, § 37, et seq., Section 44 of the Charter, therefore is superfluous
as state law controls the filing of local initiative petitions. It should also be noted that initiative
petitions have been held unconstitutional unless the initiative petition sets forth the full text of
the law or measure proposed by the petition. See Opinion of the Justices to the House of
Representatives, 422 Mass. 1212 (1996).




Gardner City Council
Charter Review Page 13

SECTION 45

Section 45 of the Charter follows M.G.L. c. 43, § 38 and is, therefore, superfluous, However,
Section 45 does not contain the provisions for filing objections which are set forth in M.G.L. c.
43, § 38. To the extent that Section 45 of the Charter and M.G.L. c. 43, § 18 differ, the statute
will control.

SECTION 46

Section 46 of the Charter follows M.G.L. c. 43, § 39. There is conflict between the Charter and

§ 39. M.G.L. c. 43, § 39 requires the City Council to act on a petition signed by 15% of the
registered voters in the City where the Charter requires 20%. Section 46 of the Charter should be
either eliminated (since the state statute controls) or be amended so as to conform to M.G.L. c.
43, § 39. Itis, nevertheless, the opinion of the Law Department that any provision in the Charter
which is exhaustively governed by state law is superfluous.

SECTION 47

Section 47 of the Charter follows M.G.L. c. 43, § 40. There is conflict between the Charter and
§ 40. M.G.L. c. 43, § 40 requires action on a petition signed by 8% to 15% of the registered
voters in the City where the Charter requires 8% to less than 20%. Section 47 of the Charter
should be either eliminated (since the state statute controls) or be amended so as to conform to
M.G.L. c. 43, § 40. It is, nevertheless, the opinion of the Law Department that any provision in
the Charter which is exhaustively governed by state law is superfluous,

SECTION 48

M.G.L. . 43, § 42 controls the process set forth in Section 48 of the Charter. It is the opinion of
the Law Department that Section 48 of the Charter is, therefore, superfluous.

SECTION 49

M.G.L. c. 43, § 43 controls the process set forth in Section 49 of the Charter. It is the opinion of
the Law Department that Section 49 of the Charter s, therefore, superfluous.

SECTION 50

M.G.L. c. 43, § 44 controls the process set forth in Section 50 of the Charter. It is the opinion of
the Law Department that Section 50 of the Charter s, therefore, superfluous.

SECTION 51

Section 51 of the Charter is subject to M.G.L. c. 43, § 41 which states: “The ballots used when
voting upon a proposed measure under section thirty-nine or forty, or a measure or part thereof
protested against under the following section, shall contain only a fair, concise summary of the
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measure, as determined by the city solicitor, which shall follow the question, ‘Do you approve of
a measure summarized below?"”

The portion of Section 51 requiring that in order to pass, a proposed measure shall not pass
without affirmative votes of at least 1/3 of the whole number of registered voters is addressed by
M.G.L. c. 43, § 50 and also requires an affirmative vote of a majority of those voting on the
measure. Therefore, it is the conclusion of the Law Department that Section 51 of the Charter is
unlawful.

SECTION 52

Section 52 presents an interesting dilemma if a new charter were passed. The first paragraph of
Section 52 is historical in nature and is, therefore, obsolete. The second paragraph, however,
requires further review. There may be laws which were accepted by the Town of Gardner prior
to Gardner becoming a City which only apply to towns. These laws would still apply to Gardner
as a City because of this section. It must be determined if there are any such laws which would
then require legislative action to be codified into an ordinance, or otherwise adopted, if such laws
are still applicable to the efficient operation of the City.

SECTION 53
Section 53 is largely historical in nature and is, therefore, obsolete.

I trust that this review has provided sufficient information to the City Council on this matter. If
the Council has any more detailed questions about specific sections of the Charter, the Law
Department would be happy to review those sections.

Very truly yours
Jotin M. Flick B

Cc:  Mark P. Hawke, Mayor



